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Hampshireof NewThe State
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Harold F. Gamarsh

7,March 1985

Muh,Merrill, general attorney,attorney (Robert B. onStephen E.
bybrief), brief for the State.the

defender, Concord, byGreen, appellate of briefassistantS.Joanne
defendant.for the

Gamarsh,defendant,Douglas, Harold F. was convictedTheJ.
degree appeal,J.) assault. In this(Dunn, secondSuperior ofin Court

granttocourt’s failurewhether the trialwe are asked to decide
concerning theory andof defensejury therequested instructions

hold thatreversible error.constituted Wecircumstantial evidence
theory,failing jury on the defensein to instruct theerredthe court

accordingly conviction.reverse the defendant’sand we
25, 1982,morning of theapproximately on the OctoberAt 7:30

accompany of four on aone his childrenhis todefendant left home
School,Peterboroughtrip. They the Middledrove toschool field

easterlyproceededtrip.they the The busesbuses forwhere boarded
defendant,through Temple. who testified thatalong TheRoute 101

morning,arising the driver to letupon asked busfelt ill thathe had
stopped busThe driver thehe felt sick.him off the bus because

wayheand made hisresidencetwo from the defendant’sabout miles
home on foot.

Meanwhile, Naylor the defendant’s residencehad arrived atJoe
daymorning, intending spend with Annto thearound 8:20 that

romanticallyGamarsh, becomeThe two hadthe defendant’s wife.
relationship1979, theunaware ofin and the defendant wasinvolved
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1982, from toMay uponhe chanced a letter his wifeof whenuntil
beingUpon with her awareness of theNaylor. confronted husband’s

seeingstop Naylorrelationship, said that she wouldAnn Gamarsh
1982,problems. Augusttry In the defendantto resolve theirand
Naylor. again,wife was still involved with Oncethat hisdiscovered

agreed to her affairto a reconciliation and an end withwifehis
Naylor.

25th,Naylor on October hearrived at the Gamarsh homeWhen
garage, position fromin a visible Route 101.parked in front of the

youngest nurseryher to schoolAnn took sonand GamarshHe
Naylorthe and Ann8:45 a.m. and returned to house.around

leavingthey car, Naylor’s inused her thetestified thatGamarsh
residence,returning theydriveway. Upon wentto the Gamarsh

bedroom, got gotand into bed.upstairs to the master undressed
Gamarsh,Naylor the into and Ann defendant wasUnbeknownst

that, home,upon arriving he sawhouse. He testified his wife’sthe
drivewaythe called received noin and out for her but answer.car
that he into the first floor andstated went bathroom on the vom-He

upstairsited, lay inafter which he went and down his sons’bedroom.
According testimony, bysleptto his he theuntil awakened sounds of

Naylor laughingtalking inGamarsh and and theAnn Joe master
angry, grabbed shotgun,very proceededHebedroom. became a and

to bedroom. Both the defendant and his former wifethe testified
shotgun routinely keptwasthat the unloaded.

exactlyThe facts as to happenedwhat when the defendant
theentered agreedbedroom are somewhat It is Nay-confused. that

gunlor reached for the and that the Naylordefendant shot him.
rightin shoulder,received wounds the neck, chest and face.

chargedThe degreedefendant was attemptedwith first murder.
trial,His first in thewhich court requestrefused the State’s for

offenses,instructions on lesser-included in aresulted Inmistrial. the
trial, jurysecond the did receive those andinstructions areturned

guilty degreeverdict of of second assault.

appeals conviction,The allegingdefendant his that the court
giveerred when it requestedfailed to a regardinginstruction the

agree.defense of requested chargeaccident. We “A party’son a
theory givenof defense theory supportedmust be if such byis some

chargeevidence. Refusal to on that defense is reversible error ....
principle appliesThis theto defense of accident as well as to other

Aubert, 634, 635,defenses.” State v. 120 124,N.H. 421 A.2d 125
(citations(1980) omitted).

Aubert,In we found that there was supportevidence to the
theorydefendant’s of accident. We therefore thatheld the trial court
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jury theorythis and re-refusing the onin to instructhad erred
attempted degreeforthe defendant firstversed conviction ofthe

638,Aubert, 635,supra atshooting herof husband.murder for the
421 125-26.A.2d at

sup-Aubert, in contains evidence whichin the this caseAs record
shootingthe was accidental.ports contention thatthe defendant’s

shotgunnormally keptwasthat theThe testifieddefendant
day question not load it. Hein he didthat on theunloaded and

discharge weapon,not to the buthe did intendfurther testified that
leaving gunNaylor The wentonly his home.to scare intomeant Joe

defendant, Nayloroff, according “flew” at him from thethe whento
stepped and lost his balance.defendant backbed and the

theoryof defendant’sevidence” thethus “somewasThere
shooting reversible erroraccident. It was thereforewas anthat the

charge thatto on that defense. The factto refusefor the trial court
testimonyentirely by the defendant doesofevidence consistedthe

changenot this result.
issue,finding we willon the aboveof reversible errorGiven our

relatingargument to an instructionsecondnot reach the defendant’s
on circumstantial evidence.

Reversed.

All concurred.

AppealsBoard of Tax and Land
No.83-370

Appeal of Town of Hollis
Hampshire Board of Tax and Appeals)Land(New

18, 1985March


