
239

case, Wentworth, 832,not that he or she must be. State v. 118 N.H.
838-39, 858, However,(1978).395 A.2d 862-63 inasmuch as the

challenge chargedefendant herein does not the effectiveness of the
standard, and, recognized,as to the reasonable doubt as we have the

right jury charge,defendant is not entitled as of to a nullification we
divergencefind the to be immaterial and harmless.

Affirmed.
All concurred.
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P.A.,McLane, Graf, Middleton of ManchesterRaulerson & {James
Cagan’s,orally), plaintifffor the Inc.Raymond the andF. on brief

P.A.,Sheehan, Phinney, of Manchester W.Bass & Green {Daniel
brief, orally), for thethe and SearsDavid A. Sears on Mr.Sklar and

PANCO,plaintiff Inc.
Smith, Westgate,attorney general {Betsy assistantGregory S.H.

orally),attorney for thegeneral, on and State.the brief

interlocutorySouter, on transfer fromThese to uscases comeJ.
plaintiffJ.) EachSuperior {Dunn, under RSA 491:17.Courtthe

sell, amongvendingoperator that othertaxpayer machinesis an of
by taxpayers’ sup-candy, prepackaged thethings, snacks and soda

taxespliers. Cagan’s, the of meals underInc. contested assessment
PANCO, Inc. claimed achapter on of such sales.78-A certainRSA

paid erroneously on certain ofsaid beenrefund for taxes to have
of administrationAfter commissioner revenuesuch sales. the

appealedtaxpayers’ RSA 78-A:13rejected positions, each underthe
court, questionssuperior the raised.to which transferredthe
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plaintiffs questions:Both raise two

1. 78-A:3,To be a “taxable meal” X(c)under RSA
(Supp. 1983), 78-A:3,must a “meal” as defined in RSA
X(a) prepared bybe the restaurant that serves it? The
answer is no.

chapter2. Would taxation under RSA 78-A of the sale
vending prepackaged byfrom a machine of snacks the
suppliersseller’s violate State and Federal Constitutional

standards, when sales of identical snacks available on the
supermarketsshelves of and other stores are not taxed?

The answer is that such taxation would violate the State
Constitution.

Cagan’s questions:raises two further

3. Are sales of vendingsnacks from machines inlocated
non-public postareas policeof a office or exemptstation

78-A:3,under X(c)(3)RSA taxation,from meals as meals
employeesfurnished to governmentalinmates and of a

institution? The answer is no.
regulation4. When a departmentof the of revenue
erroneouslyadministration exemptdid sales indescribed

question 3, may departmentthe tax such sales made
repeal regulation?before the of the erroneous The answer

is no.
parties stipulations disputeThe have filed and do not the facts.

taxpayer beverages through vendingEach sells and food machines.
taxpayers’ suppliers prepackageThe beverages,some of the

although taxpayers’ beveragesofsome the machines mix them-
taxpayers’ suppliers prepackage food,selves. The some of the such

candy, chipsas taxpayers prepare packageand snacks. The and
some sandwiches themselves.

78-A:6, 1983) imposes A(Supp. a tax on certain meals.IIRSA
charge pur-“any that isfor which a is mademeal is mealtaxable
operating a restaurant....”person in the business offrom achased

beverage“any78-A:3, 1983). food orX(c) (Supp. “Meal” meansRSA
byconsumption a restaurantand servedprepared human. . . for

vending78-A:3, a “foodX(a). “Restaurant” includes. . . .” RSA
machine, meals are servedany . . whereother . establishmentand

78-A:3,supermarkets.” RSAstores ... or. . . such as convenience
prepared for human1983). is oneX(b) (Supp. Thus a taxable meal

restaurant,by the restaurantconsumption a for whichand served
charge.makes a

transferred, taxpay-addressing questions bothfirst of theIn the
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meaningposition “prepared” within thefood is noters the thattake
bystatute, taxable, preparedit theis restau-and is not unlessof the

taxpayers regard asthe meals tax a vari-taxpayer Therant itself.
bytax, requiring tax-ety a value to be added thevalueof added

theyConsequently,preparingpayer through the food.the act of
vending sellthey machines to a snackwhen use theirmaintain that

sellingthey not thatprepackaged, are foodsuppliers havethat their
not a meal.they prepared, the food is therefore taxablehave and

contrary position,department the that food is suffi-has takenThe
meaning preparedof if it isciently “prepared” within the the statute

view, foodby anyone. prepared food therefore includesOn this such
reaching operator of the restaurant. Conse-prepackaged thebefore

machine,vendingrestaurant, including a servesquently, when a
operatorpackaged ofis at the time it reaches thefood thatand sells

changesrestaurant, meal hands.the a taxable
pre-position that salesdepartment not the all ofdoes takeThe

meals, Taxability requirespackaged are however.snacks taxable
ofIt is clear from the definitionthe snack.a restaurant “serve”that

vending prepackaged as a“serves” fooda machine“restaurant” that
posi-dispenses departmentThe takes theit it.of law whenmatter

prepackagedany variety of serves suchother restauranttion that
Conversely,packageemployee the to a customer.if its handsfood

supermarketa customer of adepartment submits that whenthe
ofor there is no elementprepackaged from a shelf binfoodtakes

changesservice, hands. Theno taxable mealand for that reason
buys areasoning meal when a customeris a taxableof thisresult

machine, ifvending takesbut no taxable meal hecandy abar from
hissupermarket paysand for it oncandy ofthe bar from the shelf a

way out.
position,accepted department’s and calculatedCagan’s thenever

paid ofIt tax on the sales bever-its view of the law. aits tax on own
that it hadages and on sales of sandwichesthat its machines mixed

however,tax, onpaid no the salesprepared packaged itself. Itand
beverages. depart-thewholly prepackaged foods and Whenof the

1981,years itCagan’s and calculatedfor the two 1980ment audited
deficiency,a withsales and assessedto be due on the lattertaxes

interest.
hand, department’sPANCO, originally accepted theon the other

itsprepackaged food frompaid all ofand a tax on salesview
However, it that thewhen learnedin and 1981.machines 1980

super-inthe same itemsdepartment not a tax on sales ofdid claim
the- defini-that could fall withinand other establishmentsmarkets

restaurant, prepackaged anddisputed tax on the foodit thetion of a
paid.it hadclaimed a refund of what
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78-A:3,Cagan’s dispute department.has a with the RSAfurther
X(c)(3) exempts or onfrom taxation “meals served furnished the

state,premises any politicalof ofof institution the subdivision the
States,state, employeesor of the to inmates and of the insti-United

15, 1981, interpreteddepartmenttutions Before October the[sic].”
exemption by premisesthis a rule that on the of aserved“[m]eals

government... subjectemployeesof to areunit inmates and not to
Dept. Reg. 701.09(e)(5) (repealed). departmenttax.” Rev. Adm. The

by 15, 1981,replaced regulationthis a one onnew effective October
confiningexemption,which took a view thenarrower of it to

of,premises employeesonserved the and to the residents or“[m]eals
federal, county prison, reformatory hospi-of... a state or or mental

Dept. Reg.havingtal confined residents . . . .” Rev. Adm.
(now Rules,701.09(c)(5) 702.02(d)).codified as N.H. RevAdmin.

Cagan’s upon regulationhad exemptrelied the earlier to sales
placed non-public portions policefrom machines in the of the station

Concord,post paidand office in and had no tax on such forsales
audit, regula-department applied1980 and 1981. In its the the new

years, antedatingtion into all sales those tax even those the
replacement regulation, deficiency accordingly.of the and assessed a

background,With bythis we consider the issue raised firstthe
question preparedtransferred: whether a ismeal within mean-the
ing statute, taxable,of the and hence can be when it has been
entirely byprepackaged languagesupplier.the restaurant’s The of

statute, alone,the taken does not settle the matter. The statute de-
scribes “prepared bya meal as for consumptionhuman and served a

“by “prepared”restaurant.” Whether a restaurant” modifies as well
subject argumentas “served” is to on the basis of the text alone.

beyond text, statutory legislativeWhen we look the the and his-
tory by legislaturecited the “byState convinces us that the intended

modify “served,”onlya torestaurant” “pre-with the result that
pared” may subjectfood be to taxation as a meal no matter who
prepares Although originalit. the statute’s definitions did not use

1967,“prepared,”the 213:1,term see Laws firstthe amendment to
original expresslythe meals tax exempted prepackagedstatute food

original, unopenedsold in inbulk fromcontainers astaxation a
1967,meal. Laws exemption409:3. Since this would have been

unnecessary prepackagedunless such food would otherwise have
taxable,been legislature’sits originalenactment is ofevidence the

prepackagedintent to tax a meal. BlueSee Mountain Forest Ass’n v.
Croydon, 202, 205, 55,Town 119 N.H. 400 (1979).A.2d 57of

legislatureThe repealed exemptionthis itwhen revised the defi-
by 287:7,nitional 1969,section of the expresslystatute Laws which

provided vendingthat a yearsmachine was a restaurant. Ten later
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by excludingagain exemption thelegislature provided fromanthe
servingbeverage dispensed by “singleacategory aof taxable meals

conjunctionbeverage in with other foodwhere not usedmachine
78-A:3,1979, 272:2; X(c)(9) (Supp.vending RSALawsmachines.”

departmenthistorylegislative it is clear that both the1983). From
prepackaged in cansthat sales of sodaand the Senate understood

taxable, theso without amend-would have remainedhad been and
Again,1476-77, (1979). is1578-80 this evidenceJOUR.ment. N.H.S.

may “prepared”original legislative and tax-intent that a meal beof
merelypreparation,able, no andwhen the restaurant doeseven

prepackaged food.serves
avoidingof severalthe meritinterpretation has addedThe State’s

taxpayers’practical problems the view of thethat would arise on
First, intaxpayers taxable meals combi-who served otherwiselaw.

naturallyby theprepared others would claim thatnation with food
something thecomputed less the total cost oftax should on thanbe

served, accountingcomplicating and enforcement.food as thus
Second, prompt offormationdesire to avoid taxation would thethe

engage preparationin food to becorporations to ofor other entities
undoubtedlyby department thenat The wouldsold retail others.

separationlitigation preparerof andto when theface determine
Therefore,recognized it notserver be and when should be.should

legislative support thesimplicity well as intentadministrative as
bypreparedneed not be the restau-conclusion that a mealtaxable

rant that it.sells
by arguingtaxpayers try thatthese considerationsThe to counter

necessarily scopethedepartment’s interpretation will broadenthe
beyond anything legislature could have intended.of the thestatute

of “restaurant”taxpayers portion of the definitionThe invoke that
eatingany placeproviding . . . . or estab-the “includes . .that term

served, serving notif the of a meal islishment where meals are even
super-. . .primary of establishment such asthe function the

78-A:3, 1983). They(Supp. argue if aX(b) thatRSAmarkets.”
provision,this if the sale ofsupermarket is a under andrestaurant

meal, any bymay of aprepackaged be a then sale foodfood taxable
supermarket taxable as a meal.will be

argument supermarket can as athat if a be treatedThis assumes
meals,taxing its as itpurposes of some of sales mustrestaurant for

food, theof its sales of with resultbe treated as a restaurant as to all
Wepurposes will be taxable meals. mustfor tax all such salesthat

argumenthowever, uponreject assumption, that reststhis and the
ignores supermarket’sa ofassumption fact thatit. The the sales

characteristically the of service asso-food do not involve element
therefore violate thewith meal in a restaurant. It wouldciated a
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supermarket’sdefinition of “meal” to treat all of a food sales as
meals, simply supermarketbecause the contains a restaurant

premises.somewhere on its
recognizeddepartment simply quotedThe has this. It has read the

exemptingdefinition of “restaurant” so as to avoid meals from taxa-
merely parttion because the restaurant that serves them is of a

supermarket. By reasoning departmentlike the has refused to let
part pur-the that is a restaurant swallow the whole market for tax

poses. interpretation only possible language,This is not under the
necessarybut Enterprises,to avoid an absurd result. See Linlee Inc.

State, 455, 457, 1130, (1982).v. 122 depart-N.H. 445 A.2d 1131 The
interpretationment’s was therefore correct.

interpretation taxing supermarketSince this avoids all food
meals, statutory analysis rejectsales as is no inthere basis to the

legislature’s prepackaged byclear intent to tax meals when served a
restaurant, including vendinga machine. We therefore conclude

department statutory analysisthat the was correct as a matter of in
holding prepackagedthat of “prepared”the sale food is the ofsale

taxpayers dispute legalfood. Since the do not that as a matter of
vendingdefinition a dispensesmachine “serves” food when it it for a

price, prepackaged vendingit follows that the ofsale food from a
78-A:3,machine is a taxable meal under X(a), (b),the statute. RSA

(c) (Supp. 1983).
bringsThis conclusion question,us to the second transferred

constitutionality taxing vendingabout the of the machines’ sales of
prepackaged taxpayers position uponfood. The rest their the admit-
ted fact that the State does not tax prepackagedthe sale of the same

buysfood when displaysomeone it super-from a shelf or stand in a
market or taxpayer arguesrestaurant. disparateEach that such

equal protectiontreatment is a ofdenial the of the laws under both
State and National Constitutions.

equal protectionPANCO rests its State Hampshireclaim on New
I,partConstitution 1articles and 12. PANCO makes no claim that

taxingthe rightscheme violates a fundamental or results in a sus-
pect classification. It concedes that the rational basis test is there-

proper judgingfore the constitutionalitystandard for the of the dis-
criminatory practice question. State,economic in See Boehner v. 122

79,N.H. (1982).441 1146A.2d
Cagan’s speaksWhile also in equal protection,terms of it rests its

II,principally partState claim on articles 5 and 6 of the State Con-
stitution, interpretedwhich have been to allow the classification of
property purposes,for tax if the supported by “justclassification is

Justices,Opinionreasons.” 306, 308,the 450,115 N.H. 339 A.2dof
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equivalentjust is of a reasonable or rational(1975). reason the452 A
206, 458,Justices, 202, A.2dOpinion N.H. 208the 106basis. See of

argues in that lack of a(1965). Cagan’s effect thethus461-62
vendingdistinguish the machine andto betweenbasisrational

amongimpermissiblean classificationsupermarket sales results in
Justices,Opinion theprepackagedtaxpayers who sell food. See of

450,306, 308-09, (1975).339 452115 N.H. A.2d
Hence, taxpayer’s claim the issueState constitutionalunder each

object taxingtheis basis related to the ofthere a rationalis whether
vendingbytaxing prepackaged afood when “served”for thestatute

supermarket shelf. Thenot when sold from a Statemachine but
pre-of sameargues disparate treatment of sales thethat the tax

vendingpackaged supermarkets machinesas andfood between
very ofapplication of that element thefrom the rationalresults

“served,”it as asa taxable meal that identifies as welldefinition of
supermarketthat the does not “serve”“prepared.” The State asserts

merely places food orprepackaged food when it such on shelves
directly up.pickswhich itother containers from the customer Con-

argues vendingversely, “serve” thethe State that the machine does
Consistentlydispenses posi-thisprepackaged food when it it. with

tion, employeeanprepackagedalso food when of athe State taxes
eating place itsupermarket’s hands to a customer.

vendingpersuaded. attempt to see how theWe are not The
supermarketcandy wayaa in that the shelfmachine “serves” bar

certainlyingenuity. not itnot exhausts The machine does makedoes
candy.get on either casefor the customer to his hands the Ineasier

pick up, may pick upit he from the machinehe must but before it
service;pull push is it isa lever or a button. This not extrahe must

work.
argument pro-thedepartment that machinefalls back on theThe

candyby making when and where theavailablevides a service the
every itsit. But store makesobtaincustomer could not otherwise

be,goods they and if unavaila-not otherwiseavailable where would
criterion, byofbility really sales food conven-at odd hours were the

ofbecome taxable in the wee hours. The claimience stores should
simply willservice not wash.

in sufficient toSince we find no difference service distin­
guish sales, justify taxingno tothe we find rational basisbetween

supermarketnot thesales from the machine but the sales fromthe
vendingof machines alone thus vio­shelf. Taxation the sales from

II,I, 12, partguarantees part 1 and and articlesthe of articleslates
accept positionthe of5 of Because weand 6 the State Constitution.

Constitution, dotaxpayers on under the State wethe their claims
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Ball, 226,federal 124not reach the claims. See State v. N.H. 471
(1983).A.2d 347

Cagan’squestions, posed byWe now to the third and fourthcome
questions department mayalone. These raise the issue thewhether

prepared by taxpayera taxcollect meals on food the and sold dur-
ing years vendingthe 1980 and 1981 from machines in the Concord
police Cagan’spoststation and office. such on tworesists taxation

First,grounds. vendingit that all machine inmaintains sales the
buildings question exemptin are from meals taxation as “meals

premises state,anyserved or furnished on the of institution of the
political state, States,subdivision of the or of the to inmatesUnited

78-A:3,employees Second,and X(c)(3).of the institutions.” RSA it
position exempttakes the that such sales were under the terms of

department’s 15,regulationsthe priorown in toeffect October 1981.
argues anyIt that ofenforcement the tax on sales made before the

unconstitutionallyeffective date of the amendment bewould
retrospective.

analysis follows, questionsOn the that we answer transferred 3
holdingbyand 4 exempt ques-that the statute does not the sales in

tion, department’s regulationsbut that the erroneous rendered the
taxation statute unenforceable as to sales made before the effective

regulations.date of the amendment to the
statutory exemption quotedThe limitedabove is to meals served

“premises”on anyor furnished the of “institution” of the State or
National employees.”Government to the institution’s “inmates and

question police postThere is buildingno that a station or office is
“premises.” statutory construction, therefore,The issue of is whether
they premisesare of an “institution.”

addressing issue, languageIn this theour touchstone is of the stat-
itself, plain meaning legislativeute read with contraryits nowhere

apparent. Employees’intent is State Trustees,Ass’n N.H. v. Bd.of of
272, 273, 665,120 N.H. (1980);415 A.2d 666 RSA 21:2. While the

expressly “institution,”statute does not identifydefine it does the
legislativecharacter of the mind,institutions that were in the as

employees.” Byinstitutions with “inmates and the most common
definition, an person keptinmate is “a confined or in an institution
(as asylum, prisonan poorhouse).”or Webster’s Third New

DictionaryInternational (1961).1165 Since there is no indication
languagein the legislatureof the anythingstatute that the intended

but the apply,common definition of “inmate” to it follows that an
havinginstitution such inmates must confinedhave a or committed

population.
governmentalThe departments police posthoused in orstations

qualifyoffices do not as policeinstitutions in this sense. While
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defendants, policethe nor-criminaldepartments arrest and detain
gothey countyonly post bail amally until or tothe defendantshold

arrested,jail are but not commit-under court order. The defendants
departmentpolice is not an institu-police Hence ated to the station.

charged population.of committedwith the care ation

postgovernmental dodepartments that inhabit officesThe
inmates,housing anda remote claim to be institutionsnot have even

“institutions,”they qualify either. We con­not asfor that reason do
exempt policeinnot sales sta­that the statute doesclude therefore

postor offices from the meals tax.tions
argumenttaxpayer’s thein the thatfind meritWe nonetheless
by regulationprovided just exemption, a indepartment ansuch

15, Departmenttaxpayer ofThe citesuntil October 1981.effect
(repealed).Regulation 701.09(c)(5) Prior toAdministrationRevenue

mentioned, statutoryregulation interpreted thethatthe date
premises of a unit ofexemption applyingas “served on theto meals

regulationgovernment employees.” The thus... to inmates and
government”erroneously equated of with “insti-“premises of a unit

give examplesby proceedingcompounded to toIt this errortution.”
regulationapplication statute. In onethe of and suchillustrate the

assessors, employees ofexample mentioned and andit town clerks
government”university, employees a “unit of as theas ofthe State

governmentof do notregulation that unitsused term. Id. Since such
inmates,charge such inmatesof committed it followed thathave

governmentnecessary premises of units ofa feature of thewere not
being so,qualify Thatas institutions under the statute.that could

regulation police post department with-a or officethe stationunder
officeis than a tax collector’sno less an “institution”out inmates

regulationAnyone reading rea-was thereforetheinmates.without
applyexemption to salessonably wouldentitled to conclude thethat

offices,post inmates orvending police orin stationsfrom machines
no inmates.

inAlthough interpretation as reflecteddepartment’sthe
broad, primaregulation erroneously it was nonethelesswasthe facie

interpretation exemptionproper of the statute. RSAof theevidence
78-A:2, primainterpretation suchthe was entitled toII. Since facie

inconsistencyreasonablyweight, taxpayer how thethe could ask
regulation liesbe The answerand should resolved.between statute

regulationlong interpretive stood onrecognizing thethat so asin
ambiguitybooks, inconsistency anthe statute createdits withthe

ambig­taxing isscope exemption. a statuteof the Whenabout the
government.againstuous, ambiguity thethe will be construed

1084,Denman, 568, 571, 1087419 A.2dAppeal 120 N.H.Johnof
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(1980). There principle whyis no reason in a different rule should
apply ambiguity by regulationwhen the legisla-is caused a that the

primature has case,invested with therefore,Insoundness. thisfacie
apply construingwe will the traditional ambiguityrule the of the

exemption against governmentthe taxpayer.and in favor of the It
taxpayersfollows that the exemptionwere entitled to claim the for

long regulationas as the erroneous remained in force.
Finally, regulation’swe must determine the effect of the amend-

ment, which inconsistency resultingremoved the ambiguity byand
substituting regulationa new regula-for the earlier one. The new
tion, 15, 1981,effective on providedOctober that “institution” would

only “prison, reformatorymean a hospital.” regula-or mental This
properlytion policeexcluded meals postsold at stations and offices

scopefrom the exemption.of the
questionHence the in 15, 1981,sales after October were taxable.

department, however, goesThe stepthe maintainingfurther of that
maythe law as so appliedclarified retroactivelybe to tax all such

during Cagan’ssales 1980 and by1981. claimingresists this that
applicationsuch an unconstitutionallywould be retrospective under

part I, article 23 of the State Constitution.

agree Cagan’sWe with controllingthat article 23 is on this
question. State,See Estate 50,Kennett v. 115 N.H. 333 A.2d 452of
(1975). Hampshire Constitution,The New I,part 23, providesarticle

“[retrospectivethat highly injurious,laws are oppressive and
unjust” and should not “be made . . . for the decision of civil causes

applying. . . .” In provision, longthis agothis court stated that a
statute, application,or its obligationthat “‘creates a new ... in
respect to already past,transactions . . . retrospec­must be deemed

Winnick, 473,tive.’” Woart v. (1826) (quoting3 N.H. 479 Society v.
Wheeler, 2 (reported 756,Gallison 105 (C.C.D.N.H.at 22 F. Cas. 767

13,1814) (No. 156))). veryOn the early formulation,basis of this
then, it is applicationobvious that the taxingof provisiona to a
transaction that occurred before its enforceable date would be retro­
spective under governsarticle 23. dispositionThat conclusion the of

issue, taxpayer’sthis in the favor.
It is true that Estate supraKennett v. State held that article 23of

absolutely precludedid not retrospective application taxingof a stat-
legislativeute when there was clear applyintent so to it. But the

permitted retrospectivecourt application onlyin that case after a
justicesdiscussion of what the apparently practicalviewed as a

necessity justificationand necessaryfor it. It is not to decide in this
vitality maycase what reasoning holdingremain in the and of Ken-

nett. It is nothingsufficient to note that there presentis in the record
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taxing provision. Indeed,justify retrospective applicationa of theto
outweighing generalany therecord devoid of reason rulethe is

prohibited.23, applicationretrospective should bearticle thatunder

might be ifresult well different theIt is also true that the
enforceability taxingof a federal statute underconcerned theissue

Constitution, whollyprovisionit no corre­since hasthe National
Const, 1, 10; 26sponding to article 23. See art. U.S.C.A.§U.S. §

Davis,(West 1967). generally 27805(b) Administrative LawSee
Constitution,(2d 1979). the how­7:23 ed. Under State§Treatise

I, any byever, part taxation of saleswe hold that article 23 forbids
buildings if theCagan’s two sales occurredfrom machines in the

15, 1981, preclude ofdoes not taxation salesOctober butbefore
and after thatmade on date.

Remanded.

concurred.All
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