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1101,540, 543,Serv.,Disposal 484 A.2d 1103Bay 125 N.H.Great
(1983)interpretation of 265:90 would(1984). The defendant’s RSA

sample saidtook the for test”person whorender the words “the
presumptionlegislaturemeaningless. intended that theHad the

validity analysis theof bloodonly of the labapply to establish the
persons samplethethe who takesample, not have includedit would

presumptionthesetting under whichforth the circumstancesin
legislature didthat not soare believe theapplies. “We inclined to

Croydon,Forest Ass’n v. Townwords.” Bluewaste its Mountain of
1313,365, 372, (1977).373 1317A.2d117 N.H.

gives languageinterpretation effect which other­toBecause our
adoptmeaning, v. Boardwe it. Kallochbe withoutwise would of
201, Accordingly,Trustees, 443, 445, (1976).362 A.2d 203116 N.H.

instructing jurythedid not err inthat the trial courtwe conclude
validityreport respect to the ofconclusive withthe official wasthat

taking sample.the bloodthe of

Affirmed.
Souter, J., sit; concurred.did not the others
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orally, plaintiffs,Bedford, forby andTefft, briefE. ofStanton
Associates,MorgenrothTilton, and &Town of NorthfieldofTown

Inc.

Smith, attorney general (Eve Oyer, assistant attor-Gregory H.H.
general, orally),ney brief and for the State.on the

Souter, ruling Superiorappeal Courtplaintiffs a of theJ. The
judgment superior court enteredJ.) in the(Cann, that a default

Associates,Morgenroth Morgenrothagainst plaintiff in Inc. v.the &
affirm in theHampshire present claims. WeNew bars theState of

captioned and reverse in the second.first abovecase
caseswas one of threeappeal of earlier case to this courtAn that

Tilton,Assoc’s, 121Morgenroth v. Town N.H.in Inc.decided & of
511, opinion for a full state-(1981). refer to that431 A.2d 770 We

here to note thatup It is sufficientof the facts to that time.ment
againstbrought of Tilton andMorgenroth the townshad actions

engi-charges Morgenroth’s preparation ofrecover forNorthfield to
sewage systemsneering plans in those towns. Mor-for treatment

well, allegingagainst in effectgenroth proceeded the State ashad
engineering plans inbenefit of thehad obtained thethat the State

operatedischarging provideresponsibilities to andof itscoursethe
Winnipesaukeesewage riverdisposal facilities for theand waste
chapter (1977basin, RSA 149-Gincluded the two towns. Seewhich

Supp. 1983).and
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abrogatesgenerallyappeal 491:8 thethat RSAIn that we held
sovereign immunity express con-in based onof the actionsState

abrogateimplied fact,in does not suchand buttracts contracts
Morgen-immunity implied in law.in action based on a contractan

Tilton, 515-16,Assoc’s, at 431 A.2dInc. v. Town 121 N.H.roth & of
governnot, however, thethat RSA 491:8 didat We held772-73.

immunitymunicipalscope 518,of the Id. at 431 A.2dof towns.the
anyMorgenroth’s proof clear eventoffer of made it inat Since774.

againstpress towns the Stateit to claims both the andthat intended
impliedallegations fact,of in we remanded theon contractsbased

Morgenroth amend itswith order that should have leave tocases an
pleadings 517,claims. at 431A.2d atin order to state such Id. 774.

Morgenrothsuperiorremand, court allowed to amendOn the
Morgenrothaccordingly. actions,settled theirand the towns then

leaving against pending.Morgenroth’s Al-stillaction the State
liabilitythough separatein for for thewere fact two actionsthere

simplicityoriginallyplans prepared towns, willthe two for wefor
singular, A.to them in the as Casehereafter refer

municipal inof of the actionsUnder the terms the settlements
assigned Morgenroth rights theyA, hadto whateverCase the towns

(Supp.the State RSA 149-G:2to claim indemnification from under
Morgenroth againstcomplaint1983). movedto itsThereafter amend

adding allegedby count, have thata new which wouldthe State
Morgenroth municipaljudgments infor the twohad been entered

not,actions, The count how-not been satisfied. new wouldbut had
assigned Morgen-alleged municipalitiesever, had tohave that the

any theyrights might to from theroth have seek indemnification
(Cann, J.)Superior motion amend onThe Court denied the toState.

againstground, allegations judgmentsalia, thethe inter that of
Morgenroth’s existing on ato claim basedtowns were immaterial

implied thatin fact with the State. In the same ordercontract
Morgenrothrejected amendment, tocourt orderedthe the also

thirty daysoutstanding interrogatories or sufferwithinanswer
default.

Morgenroth broughtdays superior order,the court’sSeven after
against one,In first which we labelnew the State. thetwo actions

repeated essentially allegationsMorgenrothB, itthe same hadCase
sought pleadings inmotion to amend theto raise in its unsuccessful

beganMorgenroth action, labelsecond new which weCase A. the
C, in Case Cin name of two towns. The declarationCase the the

by allegations:began repeating hadthat the townssome earlier
Morgenrothengineering plans,engaged Morgenroth prepare thatto

acquired plansproduced them, suchand the State had thenhad that
sewageoperated“acquired, planned, andit constructed and awhen
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allegations continuedfacility serving Thetowns.”waste control [the]
againstjudgments theasserting Morgenroth obtainedhadby that

allegedpaid. declaration thentowns, not Thethe towns hadwhich
rightsMorgenrothassigned theirmatter, tothe towns hadthatnew

payrequire to the(Supp. 1983) the Stateto149-G:2under RSA
againstjudgments them.

alia, pay-that certain(Supp. 1983) provides, inter149-G:2RSA
Winnipesaukee river basin formunicipality in thefrom aments due

sewers, herebydesign “shallplanning work onengineering, or
lightIn the ofobligation of state .. ..”automatically thebecome the

Morgenroth hasstatutory language in Case Cit is clear thatthis
assignee, claim-theirbrought the towns asin name ofits action the

judg-right for thestatutorying they to indemnificationhave athat
against in the two earlierMorgenroth themobtainedthatments

actions.
C, Morgenroth nocommencing took furtherB andAfter Cases

thatMorgenroth represented that it believedhasin Case A.action
litigate A would havesimpler than CaseB C would be toCases and

interrogatories inany event, Casenot to answer theIn it chosebeen.
judgment inA, accordingly a final defaultcourt enteredand the

respondagainst Morgenroth for its failure toandfavor of the State
interrogatories.to the

judgment as basis to dis-that default theThe State then raised
grounds judicata. superiorThe courtB on of resmiss Cases and C

Morgenrothmotion,granted appeal Since hasthe and this followed.
appealany might in of Casebe involved thenot briefed issues that

Martin,B, Fleming 122appeal v.that is deemed to be waived. See
Thus,128, 584,130, (1982). confine our con-442 weN.H. A.2d 585

groundsdismissingpropriety C on of resto the of Casesideration
judicata.

judicata is that a finalof the doctrine of res“The heart
uponby jurisdictionjudgment competent is conclusive thea court of

litigation involvingsubsequent the same cause ofparties in a
Bank,Constructors, Inc. v. The Manchester 117action.” Concrete

612, judi­670, 672, (1977). doctrine of resA.2d 614 “TheN.H. 377
litigatedrelitigating actuallyprevents parties from matterscata the

litigated in the first action.”that could have beenand matters
1281,District, 1015, 1019,Village 122 453 A.2d 1283v. N.H.Scheele

Thus, litigation present indemnifica­(1982). preclude of theto the
claim, presentthat the claim wastion the State must demonstrate

litigated partiesprior the forin a action betweenor could have been
the same cause of action.

of resmust be met before the doctrineEach of these conditions
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judicata appliedcan be to a Itbar later claim. is sufficient to note
action,Ahere that Cases and C are based on different causes of so

judicatathat as between those two cases the doctrine of res can have
application.no

underlying right preservedA cause of action is “the that is
MBC,bringing 8, 11,by Engel,a suit or action.” Inc. v. 119 N.H. 397

636, underlying right(1979). issue in AA.2d 638 The at Case was
Morgenroth’s right allegedlyto enforce a contract that it had made

underlying rightwith inthe State. The at issue Case C is a town’s
statutory right (Supp. 1983)under RSA 149-G:2 to obtain indemni­

payments partiesfrom the thirdfication State for made to like
Morgenroth. underlying right sought preservedThe to be in each

different, judicatais thus distinctcase and and res is therefore
inapplicable as between the two actions.

employ judicataifThe result is the same even we res in its
sense, estop­tobroadest include the derivative doctrine of collateral

District, 1015,pel. VillageSee v. 122Scheele N.H. 453 A.2d 1281
(1982). estoppel require identityWhile collateral does not an of the

action, precludes relitigation onlyearlier and later causes of it the of
actually litigation.issues raised and determined in the earlier Id. at

1019, pleadings453 A.2d at As we have described in1284. the Case
A, rightit is clear that neither the towns’ to indemnification nor

assignment right Thus,pleaded.their of that was ever there was no
judgment against Morgenroth capacity assigneein its as of twothe
towns, litiga­estoppeland the doctrine of collateral does not bar the

oftion Case C.

affirmed;BCase Case C reversed.
JJ.,Brock, sit;Batchelder and notdid the others concurred.


