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P.A.,Martin, (DavidNighswander, of LaconiaKidder & Mitchell
orally), plaintiff.Harrigan brief and for theL. on the

(Peter V.Weseott, Dyer, Laconia Millham onof theMillham &
Blizzard,orally), Inc.brief and for the defendant

Sessler,Decker, (JamesFitzgerald & of Laconia N. Sessler on the
orally), Cityfor Laconia.brief and the defendant of

King, superior settingappeal court orderC.J. This is an from a
Cityconveyance municipal property byof the defendant ofaside a

Blizzard, superiorLaconia to the defendant Inc. We affirm the court
superiororder to the court for an assessment of attor-and remand

ney’s fees.
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Marine, Inc., plaintiff,Irwin dealershipthe is a boat and marina
city-owned property formerlyinlocated Laconia. It abuts that had

1983, city managera In thebeen railroad station. Laconia invited
byproperty placingonbids the an in localadvertisement a news-

paper general city manager gave personalof circulation. The also
copiesnotice and sent of the invitation to Irwin Marine and another

party, previously expressed acquiringboth of whom had ininterest
property.the

bid,only $7,000.Irwin Marine submitted thethe in amount of It
buildingproposed propertyto the onraze the site and maintain the

city rejected proposal openedaas lawn. The council the and a
throughpropertysecond bids onround of the an inadvertisement a

newspaper. personallocal Irwin Marine received no notice that its
rejected city requestedhad beenbid or that the had new bids.

biddingFour bids procedure.were received in the second Bliz-
zard, Inc., bidders, buy $25,000the propertyone of offered to the for

cityand use it as marinaa salesroom and warehouse. The council
accepted approvalBlizzard’s offer. Blizzard then received of its site
plan planning City regulations,from plan theythe board. site as

time, provide plan hearingsexisted at the did not for notice of site to
abutters, required (Supp. 1983).as Consequently,under RSA 36:23

hearingno providednotice of the was to otherIrwin Marine or abut-
city conveyed by deed,ters. The thereafter propertythe to Blizzard

reserving portion propertyan easement a highwayover of the for
purposes.sewerand

Irwin petitionMarine filed superiora in court to asideset the
property. Followingof hearingtransfer the a (Charlesbefore a Master

Gallagher, Esq.), SuperiorT. (Dunfey,the C.J.) approvedCourt
the master’s recommendation to void the sale. The master ruled that

right accepted,Irwin had no cityMarine to have its bid thebecause
previously right anyhad reject Relyingreserved the to bids. on

Eddy City Concord, 416,Plaza Associates v. 122 N.H. 445 A.2dof
(1982),1106 the master plan approvalfurther ruled that no site was

required plan regulationsthebecause Laconia site had not been
to 1983),revised conform with 36:23 (Supp.RSA so that the Laconia

Planning authority approveBoard lacked plan.to the site The mas-
ter, rejecting plaintiff’sthe zoningclaim that the sale failed to meet
requirements subdivisions, that,for byruled even if the retention

city portionthe propertyof a of the or an easement constituted a
subdivision, city exempt zoningisa from perform-ordinances in the

governmentalofance its City Manchester,functions. McGrath v. of
355,113 (1973).N.H. 307 A.2d 830

voidingThe to Bliz-master nevertheless recommended the deed
setting ground biddingzard and aside sale onthe the that the
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fairly. TheIrwin Marinein the sale did not treatprocedures used
notifycity to that itshad failed Irwin Marinenoted that themaster

Citingbeingrejected bids were solicited.and that newhad beenbid
Rochester,Cityv. 118 N.H.Company, Inc.Seaward Construction of

city128, the had not(1978), concluded thatthe master383 A.2d 707
good dealingelementary fair in contrac-of faith andmet standards

superiorappealed from the courtThe defendantstual relations.
report.approving the master’sorder

by is whether the masterraised the defendantsThe central issue
holding Citythe of to a standardlaw in Laconiaas a matter oferred

applying abidding procedure, than stand-in ratherof fairness its
cityof officialsdefer to the discretionof that wouldard review

arbitrary, capricious or fraudu-in anthe sale was conductedunless
lent manner.

rightmunicipality property that is nothas the to sellA
168,Nashua, 161,public v. 99 N.H. 106for use. Velishkaneeded
124,Fullerton,(citing571, (1954) Meredith v. 83 N.H. 139A.2d 575

encourage bidding property(1927)). municipalon offeredA. 359 To
citizens, statutes and charters oftensale and to inform localfor

advertisement,by or forprocedures for notice of a saleestablish
McQuillin,bybidding public E.competitive or auction. 10sale

CorporationsMunicipal 28.45, (3d 1981). Inat 144-45 ed. rev.§
contracts, biddingmunicipal competitive areof statutesthe context

taxpayers,property not thatthe of holders andintended for benefit
“favoritism,bidders, guarding againstpurposefor ofof the and the

29.29,extravagance, corruptionimprovidence, and .. ..” Id.fraud §
reasonablyapplied “fairly andare thereforeat 302. The statutes

however,Laconia,publicto interest.”sole reference the Id.with
biddingcity competitivepropertyexempts from its ordi­the sale of

opCitynance, Laconia, Code, 4.6(i)6,art. andAdministrative
any procedure property.specify the sale of itsdoes not for

ordinance,biddingcompetitive “munic­In the absence of a
generallyprivate parties, free withoutipalities, like are to contract

bidding.”requirement competitiveand Gerardthe of advertisement
Manchester, 391, 395,City 415 A.2dv. 120 N.H.Construction Co. of

878, 880,Lynn,1137, (1980); see v. 371 Mass. 3591139 Nichols
duty1292, (1977) (custom does not establish to adver­N.E.2d 1293

by citycity-owned property). aThe decision counciltise for onbids
municipal toaccept real estate has been saidbid on the sale ofto a

plain­discretionary, thesale cannot be voided unlessso that thebe
“arbitrary, capricious, unjust, il­was orthat the decisiontiff shows

1182, 1185Carlson, 24, 26, 457legal.” Brady App.v. 9 Ohio 3d N.E.2d
awardingSimilarly, public in ofcontracts the absence(1983). the of
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governing bidding procedure is left toa statute or ordinance the
judgment municipalof Butler v. Inhabitantsreasonable authorities.
Tremont, 385, (Me. 1980) (citing412Town A.2d 387 Archam-of of

Lowell, 327, 157,332,Mayor 159bault v. 278 Mass. 180 N.E.of
Nevertheless, obligationpart pub-(1932)). protectas a of to thetheir

during municipal “municipalproperty,lic interest the sale of
discretionary powersauthorities in ashould administer manner

weakening government.”public inwhich avoids confidence North-
Corporation Royal Associates, 589,east Electronics v. 184 Conn.

593, 239, (1981).440 241A.2d

West, 351, 355, 849,PerryIn v. 110 266N.H. A.2d 852-53
(1970), public rely uponwe the toheld that is entitled the terms of
an auction sale as set forth in the advertisement and ordinances

“Certainty bidding procedures byrelated to inthe sale. which all
equal discouragedbidders are on an basis should not be in the dis­

position Id.,municipal property.”and ofsale 266 A.2d at 853. We
municipality biddingconclude that once a publichas chosen a

procedure realty, publicin salethe of its the publicinterest and
government requireconfidence in municipalitythe to treat all

fairly equally.bidders City,and v.See Stone Salt Lake 11 Utah 2d
196, 204, 631, (requiring(1960) public356 636P.2d ofthat sales
property, statute, fairly openlyaabsent be and andconducted that

procedural regularity, includingessentials of notice and a reasona­
opportunity heard,ble for personsinterested to be must be

afforded).

rule,general competitive bidding statute,As a absent a
cities and towns determiningare free to exercise discretion in what
property Carlson,Bradyto sell and how to supra 26,sell it. v.See at

(applying discretionary457 N.E.2d at 1185 standard). judi­The
ciary’s biddingrole not competitive procedureshould be to write

municipal case-by-caseinto However,sales on a basis. we hold that a
municipality’s discretion in concerning publicmatters the sale of
property, statute,even absent a bymust be bounded notions of fair­

publicness in order that the publicinterest and confidence in
governmental upheld.actions be City,See Stone suprav. Salt Lake

204, (aat 356 mayP.2d at 636 be “secrecy,sale invalidated for sub­
terfuge, impropriety”); Reno,fraud or other CityWiener v. 88of

127, 132-33, 277,Nev. (1972) J.,494 (Mowbray,P.2d 281-82 dissent­
ing); Newman,see also Rethinking PerspectivesFairness: on the Lit­

Cityigation Process, 40 AmongRec. A. (1985). poten­B. N.Y. 12
tially invalidating improprieties advantageare unfair afforded to
one bidder inadequateto the detriment of another and notice of sub­
sequent developments relyingparties goodto in faith on a munici­
pality’s prior notice.
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although required bycase, it not to do so statutewasIn instantthe
biddingordinance, public procedureCity athe of Laconia choseor

question. procedureproperty chosento sell in Theas the method the
underlying competi-by city public rationalethe shares the interest

plaintiffbidding did notThe master ruled that thetive statutes.
notice, anplaintiff received made offer andreceive fair notice. The

putresponse city. was at a disad-anticipated from the It thereforea
citypotential outvantage bidders when the sentin relation to other

bids, biddingexpectedit the firsta for becausesecond invitation
anyprocedure bidders to whether bidto conclude with notice to as

accepted, justifiably thenot alerted tohad been and therefore was
chose,procedurethe that it thenew for bids. Underadvertisement

dutycity given part ofplaintiff fair notice as a tohave theshould
equal footing.put onall bidders an

bidding procedure places apublic that bidder at aA
accordingdisadvantage prospectivepublic inviolates the interest

publicequal opportunity to and weakens confidencebidders an bid
government. ruling conformed to thein We hold that the master’s

findings sup­standard,proper legal that his wereand we conclude
Accordingly, inported by did not errcredible evidence. the master

setting prop­voiding sale ofdeed to and aside the thethe Blizzard
erty.

appropriate circumstances toWe find it under thesefurther
attorney’srequire City feespay the of Irwinthe of Laconia to

Marine and Blizzard.
general party paysAlthough forunder the American rule each

attorney’s fees, legislature judiciary have ahis the and createdown
Botsch,flexibly applied exceptions. Silva v. 121 N.H.number of

1041, 1043, 313, (1981).314 In Mills v. Electric Auto-Lite437 A.2d
375, SupremeCo., (1970), Courtthe United States396 U.S. 393-94

litigantattorney’s afees when a conferred “substantialawarded
in aof stockholders stockholderbenefit” on an ascertainable class

Relying benefit” ofaction. on the “substantial rationalederivative
Mills, attorney’sawarded fees to a town official whothe Silva court

because,challenged publicsuccessfully his from office as aremoval
affairs,municipal litigationhis nottotrustee elected administer

only righthis to office but moreover conferredvindicated own hold
1043,he Id. at 437a benefit on the town that served.substantial

150,314-15; Hudson, 122 441A.2d see Foster N.H.at also v. Town of
policeattorney’s appointed(1982) (awarding fees to chiefA.2d 1183

resistingposition office).frompublicin in removalof trust action

case, itsIrwin vindicated own inter­In the instant Marine
propertysetting municipalin that was based onest aside a sale of
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public bidding procedure. importantly,an unfair moreBut it con-
ferred a substantial benefit on bidders as well as Laconia’s citizens

taxpayers by successfully seeking requirementand a of fairness in
city’s public bidding procedures.the Irwin Marine’s counsel fees

Cityshould therefore be shifted to the of Laconia.

City required payThe of Laconia should also be to for
party justifiably governmen­Blizzard’s counsel Afees. that relies on

procedures ought penalized subsequenttal not to be in a court action
procedures successfully challenged, havingin bywhich the are to

pay attorney’s equitably byits own fees. That cost is more borne the
governmental entity procedures adjudicatedwhose are as erroneous.
Here, complied city’s bidding proceduresBlizzard with the and had

accepted. city, bidding proceduresits bid The whose in this instance
invalidated, therefore, oughthave paybeen to Blizzard’s counsel

fees.
superiorWe remand to the court with instructions to determine
attorney’sand award reasonable fees Irwinto Marine and Blizzard.

Affirmed; remanded for further
proceedings.

Souter, J., dissented; the others concurred.

J.,Souter, dissenting: opinionIt is hard to dissent from an that
apply governmentalseeks to business,notions of fairness to but I

respectfullymust do so in this case.
acceptedIt obligationsis law goodthat courts will enforce those of

dealingfaith and implicit anyfair that are in contract. Seaward
City Rochester, 128, 129,Constr. v. 707,Co. 118 N.H. 383 A.2d 708of

not,(1978). however, authority grantingThis rule is for the relief
seeks,that Irwin since Nor,Irwin claims the benefit of no contract.
majority case,as both the anyand I view this is there sustainable

city impermissiblyclaim that the has varied the terms of its invita-
West,Perry 351,tion to bid. See v. 110 (1970).N.H. 266 A.2d 849

Indeed, city’s dealingsthere is no indication that in the with either
any party anyIrwin or city ordinance,Blizzard violated State stat-

ute or constitutional standard.
question simply city’sThe is failingwhether the inunfairness to

notify rejected justify settingIrwin of city’sits bid should aside the
acceptance ensuingof Blizzard’s conveyancelater bid and the of
property. I would answer no.

espouseI judiciala full measure of attemptingdiscretion in to
judicial proceduremake See, e.g., Newman,as fair as it can be.

Rethinking Perspectives Litigation Process,Fairness: on the 40 Rec.
City (1985). when, here,A. B. N.Y. 12 But as we are inasked the
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ofthe of other branchessimpleof fairness to overturn actionsname
government, counsel restraint.other considerations

measuringprinciplescomprehensive foris case toThis not the set
reviewing governmentaljudiciarythe owes inthe deference that

any princi-nor statute. Onneither constitutionaction that violates
governmentalhowever,ple, courts should not overturnI submit that

doing they produce than theby a fairer resultso canaction unless
canthey in this casedo that the resultcondemn. I not believeone

pass that test.
opinion it of thefor the of this that was unfairI will sakeassume

notify rejected recompensecity bid. But toIrwin of theto fail to
unfairness, imposingI am afraid that the court isforIrwin this

lawfullygreat Blizzard actedas on Blizzard.unfairness at least
that,lawfully.acting It on thiscity made a contracta that waswith

privaterecord, by any undue advan-assume was untaintedwe must
deprivedis of the benefittage But Blizzard to beor favoritism. now

city’s price ofto Irwin. Theof unfairnessof its contract because the
injury to asseems me as badis Blizzard. The cureIrwin’s relief to

the disease.
maymajority public benefit accrueThe indicate that a broader

bidding procedure.holding, I canin of afrom this the form better
byonly say public power that stat-the to obtain benefitthat the has

ordinance, depriving of of itscity Blizzard the benefitute or without
contract.

judgment.I reverse thewould


