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(R.P.A., of Peter Decato on the briefDecato & Cirone Lebanon
orally), plaintiffs.for theand

P.A.,Kelly (Josephof F. Daschbach andDaschbach & Lebanon
brief,Cooper orally), foron the Mr. Daschbach theDeborah J. and

Lyme.Town of
McNamara, P.A., (MarkLebanon A. LarsenLarsen & Schuster of

Argentati.orally),the brief and for James B.on

declaratory judgmentThe central in thisPER CURIAM. issue
ruling utilities of allin thataction is whether the master erred

the of the de-descriptions for benefitkinds and could be installed
wayright plaintiff’sArgentati of over theonfendant James B. his

damages plaintiffs.to the We affirmproperty, payment ofwithout a
ruling.master’sthe

1977,following are in the record. In a dis-The facts established
action,Argentati plaintiffspute arose Mr. and the in thisbetween

King, Argentati’sand Mr. of AldenFrederick Catherine over use
Road, Lymewhich in the of and runs across andis located town

Kings’ property,adjacent property.the to his Thereaf-to as access
ter, parties litigation, ArgentatiB. Fred-into v.the entered James

CountyKing King, (Graftonand Catherine D. Su-erick W. E-77-044
ArgentatiCourt), toperior Mr. was haveto determine what access

property. litigationhis resulted in a court-ordered settlementto The
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stated,appeal.decree which forms the basis for this The decree in
pertinent part:

plaintiff persons claimingArgentati]“The and all[Mr.
by, from and under him is ofdivested whatever[sic]

might capacityhe in or asinterest have had his individual
public pass prop-repassa of the to or acrossmember the

erty roadwayKing]of the defendants and on aMrs.[Mr.
extending property [Kings]. . . across of theRoad][Alden

property plaintiffto of the .... The divestment of the
plaintiff’s rights roadwayto travel over and said isacross
given notwithstanding roadwaythe said andstatus of

roadway subsequently adjudgedor notwhether such is or
acknowledged public highwayto be a . ...”

Road,rightsIn return for the ofrelease his to use Alden Mr.
grantedArgentati permanent right waywas a of easement across a

portion Kings’ egresspropertyof the tofor access and from his
property. provided: right-of-waydecreeThe . .“The . shall consti-

private right-of-way appurte-tute a to be used as means ofa access
nant plaintiffto the land of the and land of the defendants and for

purposes.”no other
1982, ArgentatiIn petitionedMr. the selectmen of the town of

Lyme, pursuant 231:161, grantto HampshireRSA to to the New
Cooperative,Electric permitInc. a license or to extend electric lines

property 27,1982,to his May grantedover Alden Road. On the town
petition.the

Kings petitioned superiorThe then declaratorythe forcourt and
injunctive They alleged Argentati(1) precludedrelief. that Mr. was

utilizing byfrom Alden superior court;Road the of1977 order the
(2) grantthat the town requested utilitycould not the license or
permit Road;because it was not the lawful of (3)owner Alden and

granting utilitythat the of permitthe license or would decrease the
Kingsvalue of their land. The asked the tocourt determine the sta-

Road, enjointus of Alden to grantingthe fromdefendants or utiliz-
ing utilitya permit Road, enjoinlicense or over Alden and to New
Hampshire Cooperative, extendingElectric powerInc. from lines

Road,over Alden beingwithout there first an assessment of dam-
ages paymentand plaintiffs.thereof to the

The (Thomas Pancoast,case was referred to a Master Esq.),M.
who which,determined that highway,Alden Road is a VIclass in
1955, subject gateswas bydiscontinued to and bars a vote of the

Lyme. Althoughtown of Lymethe master found that the town of
authority granthad utilitythe permit Road,to a license or on Alden

he superiorruled that Argentatithe 1977 court order divested Mr.
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Alden Road. He thuspower lines overright to have extendedtheof
utilizing anyArgentati enjoined fromMr. bethatrecommended

on Alden Road.installedutilities
enjoinedNevertheless, Argentati notreasoning bethat couldMr.

wayright as aextending of he obtained sub-over theutilitiesfrom
divested,had beenrights in of which hethe Roadstitute for Alden

uponor limitation“[Tjhere is no restrictionmaster concluded:the
rights toArgentati’s or cause be installedto installthe defendant

descriptions,wayright of kinds andupon . . utilities allthe of .
any compensationplaintiffs of orpayment to thewithout therefor

J.)damages.” (Murphy, approved the master’sSuperiorThe Court
Kings appealed.report, theand

in rul-plaintiffs first that the master erredappeal, the claimOn
authority grant utilityLyme to aing licensethat town of had thethe

They arguments supportinpermit advance twoor on Alden Road.
possess statutoryThey argue a not thethat town doesof this claim.

rights highwayauthority grant service over ato extend electricto
bars, provisionssubject gatesto under the of theanddiscontinued

permitsrelating granting and to installto of licensessubdivision the
highways. They argue theutility in also that extension offacilities

highwaypower proper which is located in ais not a use of alines
setting.rural

plaintiffs’ pub-aAlden Road is notturn first to the claim thatWe
231:160, provideshighway subject to thatRSA whichlic “[t]ele-

television, light polestelephone, powergraph, and electricelectric
may erected, anyin. . installed and maintainedand structures . be

added.)public (Emphasishighways ....”
subjectposition toplaintiffs' a discontinuedIt is the that road

support position,public highway.a In of theirgates bars is notand
highway231:45, that class VIstates aplaintiffs cite RSA whichthe

gates not have the status of asubject to bars “shallanddiscontinued
publicly approved street.”

by 2above-quoted language to RSA 231:45 SectionaddedThe was
Improvement1969, 332, to ofchapter Relative theof “An ActLaws

Zoning Adopted.”Municipalities Wherein Has Been TheStreets in
respon-purpose towns were notthe act was to make it clear thatof

subject gatesmaintaining highways discontinued to andsible for
(1969). The amended RSA 231:45 in892-93 actbars. N.H.S. JOUR.

many openinggrowing up toface concern that areas werethe of
trydevelopers mightdevelopment that to force towns toand

subject gateshighways and bars. Id.improve discontinued to
rely applicableplaintiffslanguage is not to theThe on which the

relating authority permitstatutory to a town toprovisions the of
Rather,highway. languagepublicin theutilities to be installed a
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highway subjectwas intended to make it clear that a discontinued to
gates publicly approved purposesand not abars is street for of zon-
ing. Brentwood, 287,Metzger 24 (1975)Accord v. 115 N.H. 343 A.2d

subject(road gates “right way”todiscontinued and bars is not a of
zoning ordinance); Metzgerinthat term is town’s see alsoas used v.

Brentwood, 497, (1977) (same);117Town N.H. 374 A.2d 954 Ban-of
453, 457, 199,Canterbury,v. Town 118 A.2dN.H. 388 203croft of

(1978) (amendment possible planningintended to itmake for boards
jurisdiction highways gatessubjecthave over toto discontinued and

bars).

long subject gatesWe held andhave that roads to bars are
highways. Brown, 538,public (1871);Brown v. 50 N.H. 550-51 Proc­

Andover, 348, (1861). previously mentioned,tor v. N.H.42 351 As
provision relating highwaysthe to the of ininstallation utilities

grants authority anyto public highways.”the erect such “inutilities
highwaysRSA 229:5231:160. RSA sets out and defines ofthe classes

specifically provides highwaysin this State. It that VI shall“[c]lass
existing public waysof high­consist all other and shall include all

ways open highways subject gatesasdiscontinued and made to and
229:5, (emphasis added).bars . . . .” VIIRSA It is clear that under

holdings statutoryprior provisions,this court’s and the relevant
public highway meaningAlden Road is a within the of RSA 231:160

utility purposes.for
plaintiffs argueThe next that because Alden isRoad not a town

road, Lymemaintained the authoritytown of notdoes have the to
grant utilitya authorityon position,easement the As theirroad. for

plaintiffs 231:161, 1(a), theythe RSAcite which contend limits a
jurisdictiontown’s to authorize the installation of utilities to town

231:161, legislatureInmaintained roads. RSA the directed:

“Any person,. .. copartnership, corporation desiringor to
any conduits,poles, structures,erect or . .install . cables

in, anyor highway,wires under or across such shall
permitsecure a or license intherefor withaccordance the

following procedure:
I. JURISDICTION.

(a) Highways.Town Maintained forPetitions such
permits concerningor licenses highwaystown maintained
shall be toaddressed the ofselectmen the town in which

highwaysuch is located ....”
provisionRSA 231:161,1(a). The proceduresetsalso forth the in the

city highway, 231:161,case of a maintained 1(b),RSA and a State
highway, 231:161,1(c).maintained RSA
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Road not main-dispute the fact that Alden isThe town does not
by (towns responsible fornot maintenanceit. RSA 231:50tained See

gates posi-subject bars). It isto and the town’sroadsof discontinued
231:161,however, 1(a) only proceduretion, to andRSA relatesthat

any authorityprovision impose on its tothe does not limitationthat
permits.grant utility orlicenses

jurisdiction meaningin this that thewell establishedIt is
as a and notfrom its construction wholeof a statute “is determined

Smith,phrases."by and 124of isolated words State v.construction
987,512, v.509, (1984);A.2d Arthur Lessard & SonsN.H. 474 989

Kakides, 50, 51, 61, (1976).A.2d 231:160N.H. 351 62 RSA116
utilitygrants authority specifies that facili­to utilities andthe erect

highway.”may any public“in RSAinstalled or erectedties be
byprocedure person applicationthe which a makes231:161 sets out

“any highway.”permit to in suchlicense erect such facilitiesfor a or
together, clearly personsprovisions, authorize to beThesé readtwo

highways.utility any publicinpermitted to install facilities
plaintiffs the authori-subparagraph which the contend limitsThe

ty grant permitsand is andto licenses entitled “JURISDICTION”
jurisdiction governmental overof certain entitiestheestablishes

high-utility publicinof facilitiesapplications for the installation
ways. legislature to thethe word “maintained” describeThe used

historically responsibility respectwith to theentity hadwhich has
governmentalhighway subparagraph thequestion. identifiesin The

imposeapplication aentity and is not intended toto which is made
type highway permit orpublic for which alimitation on the of

sought. RSAmay is made underThe latter determinationlicense be
utility231:160, granting authority erect facili-provision the tothe

ties.

argument utilityaddition, plaintiffs’ that a easementIn the
Thehighway is without merit.proper in a rural areais not a use

utility is alegislature the erection of facilitiesdetermined thathas
anyintheir installationproper highway use has authorizedand

Also, court, consideringinpublic highway. this a billRSA 231:160.
any private cooper­public,of orcost of the relocationrelative to the

facilities,utility opined:atively has “In this state we haveowned
highway solelypurpose limited to thea to benever considered

highways.” Opiniontransportation persons propertyof and on the of
530, 132 613,Justices, 527, (1957).A.2d 615-16the 101 N.H.

legislaturethe nor this court hasIt is clear that neither
highwaysrecognized in rurala distinction between locatedever

highway.any public Furthermore, thebothand other becauseareas
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legislature ofand this court have determined that the installation
use, highwayutility proper highway aa the use of forfacilities is

annot constitute additional servitude whichsuch facilities does
damages abuttingrequire payment to landowners.would the of See

Portsmouth,City Supp.Land in 247 F.United States v. Certain of
932, Accordingly,(D.N.H. 1965). we conclude that the mas-934-35

ruling Lyme authoritythedid not err in that the town of had toter
utilitypermita license or to install facilities over Alden Road.issue

plaintiffs theThe also claim error in master’s determination that
Argentati rightthe to utilities of kinds andMr. had install all de-

rightscriptions way releasinginon the of he obtained return for his
rights Finding right wayhis to use Alden Road. that the of was

rights Argentatias Mr. inobtained a substitute for the had Alden
right way limited,Road and that the of was not masterthe con-

Wein, 337, 339-40,Sakanskyincluded that the rule v. 86 N.H. 169
1, (1933), Argentati2 permittedA. Mr. “to orinstall cause to be

rightupon way descrip-installed the of . .. of all kinds andutilities
tions, anypayment plaintiffs compensa-without therefor theto of

damages.”ortion
appeal, plaintiffs argueOn misinterpretedthe thethat master the

creating right way1977 court-ordered settlement decree ofthe
plaintiffs decree,easement. The contend the inthat both the divest-

Argentati’s rightsofment Mr. in Alden Road and thein creation of
easement, rightonlythe passconcerned the to to and from their

property contemplate utilityand did not the extension of services.
outset, importantAt the isit note acceptto that were towe the
argumentplaintiffs’ that contemplatethe decree did1977 not the

easements,utilityofextension we also would have to conclude that
Argentatithe rightdecree did not divest Mr. of utilityhis to erect

and, therefore,facilities on enjoinedAlden Road he notcould be
utilizing not,from utilities however,installed on the road. We do

accept plaintiffs’ argument.the

ifEven we assume that the 1977 decree notdid contem­
plate utility facilities,the ofinstallation “it is well established that

mayan easement be purposefor contemplatedmaintained a not
Hutcheson,when it 36,was 41,created.” Kalman v. 111 N.H. 276

260, (1971). respectiveA.2d 264 “In rightsthis state the of dominant
and byservient . . .owners are determined reference to the rule of

Wein,Sakansky 339,reason.” v. 86 atN.H. 169 A. at 2. The use to
maywhich an put depends uponeasement be reasonable,what is

surroundingallunder of Delaneythe Gurrieri,circumstances. v.
819, 821, 394,122 N.H. (1982);451 A.2d Sakansky Wein,395 v.

339-40,supra at application169 A. at 2. The of this rule raises a
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question by Delaneydetermined the trier of fact.of fact to be v.
Gurrieri, 821, 395; Wein,supra Sakanskyat 451 A.2d at v. 86 N.H.

339, 169at A. at 2.

case, plaintiffs argueIn the instant the do not that the
theory. fact, theyapplyingmaster erred in the “reasonable use” In

utilitydo not even contend that the installation of facilities is not a
right wayreasonable use of the of easement at issue. “It is well

we will not set aside a master’s determinations absent asettled that
Parker, 658, 662,showing 122of abuse of discretion.” Parker v. N.H.

414, Accordingly,(1982). we affirm the448 A.2d 416 master’s
ruling.

foregoing analysis,In of the we find to be withoutview
rulingplaintiffs’merit the assertion that the master’s amounted to a

Const, I, 12;taking just compensation. pt.without See N.H. art.
RSA ch. 371.

Affirmed.
J.,Batchelder, participate in thisdid not the decision of case.
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