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give(a) may policehe no advice to the of such town
may give any employeeno advice other officer or ofand to

reasonably expectedthe town that could be to influence
by police performancein thethe exercise of discretion the

duties;of their
give any(b) may employeehe no advice to officer or

reasonably expectedof the town on a matter that could be
court;subject anyof or suit before andto be the action his

sitting judge(c) he must recuse himself from as on
any directlycase in which the town is calledhis advice to

question ruling directlyinto or in which a could affect the
interests of the town.”

So ordered.
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P.A., (RichardOrr & Reno of Concord B. Couser on the brief and
orally), plaintiffs.for the

Smith,Gregory attorney general (JamesH. Sweeney, attorney,A.
brief, Mohl,on the attorney general,and Bruce E. orally),assistant

for the defendants.

Brock, attending physi-J. The defendants in this case are an
cian, dispensary, technician,a commander of a and a medical all of

Hampshirewhom are members of the New Air National Guard.
plaintiffs brought alleging negli-The suit in intort October 1980
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flight physical examinationgence performancein of a routinethe
by parties agree atthatdefendants. Allperformed or assisted the

actingalleged injury were in theirthe defendantstimethe of the
Guard, and within the officialcapacities ofas members the National

presented are whether theissuesscope of normal duties. Thetheir
sovereign immunity, chapter 99-Dof RSAdoctrinecommon-law

1981,110-A:77, by 434:2)(repealedI Laws(Supp. 1983), RSAor
1983)) ofby (Supp. bar this causechapter 110-B(superseded RSA

does.that neither of themaction. We hold
Tilton,initially plaintiff, Russell F.that of thenote the statusWe

examination, dispute.physical is in Tilton isundergoing thewhile
Armythe Nationala technician with United Statesboth civilian

ArmyHampshirein thea Lieutenant Colonel NewandGuard
qual-requiredposition, Tilton was to be aFor eachNational Guard.

requiresflying status, thatpilot maintenance of statusified on and
injured in hisphysical If Tilton was whileannual examination.an

defendants, employees,employee, also Stateas thestatus a State
pertinent if wasmay are not Tiltonraise other defenses which

injured in federal civilian status.while

Murphy, Esq.)(Walter L.of the MasterThe recommendation
groundgranted on ofdismiss thethat the defendants’ motion to be

sovereign by Superior {Dunn, J.)immunity approved Courtwas the
grantingJuly to19, appealan from the of a motionon On1983.

dismiss, pleaded, and all rea­as true facts well construewe take all
light most favorable to the non-­inferences in thesonable therefrom

State, 627, 630,moving party. City A.2dv. 124 N.H. 474Berlinof
Thus,1025, appeal plain­we assume as true the(1984). for this1027

allegation injured in federal civilian sta­that Tilton was whiletiffs’
tus.

following allegations.pleaded Sep-true OnWe also as theassume
9, flight1978, physicala routine examina-tember Tilton underwent

required pilot’s and mil-maintain license for both civiliantion to his
Doughertyitary purposes. conducted theThe defendant Dr. John D.

Doughertyphysical,physical In the course of theexamination.
chemical, Hemoccult, eye, causing damageinjected toa into Tilton’s

solution, combining hydrogen perox-eye. athe is causticHemoccult
alcohol, preservationthe orand and is to be used foride intended

Dougherty injectedspecimens. Hemoccultstoolexamination of
eye,Ophthetic due either torather than the chemical into Tilton’s

neglect storingmislabeling in the and the usethe of the bottles or to
injury promptly,Dougherty failed to observe theof the chemicals.

complaint pain, prompttake reme-despite and failed toTilton’s of
injury.upon discoverydial of themeasures
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plaintiffs allege Habif,The further that the defendant Thomas P.
dispensarycommander physicalof the at which the examination

taken, negligent command, supervisionwas was in his control and of
dispensary dispensary personnel,the and and that the defendant

Hunter, technician, negligent prepa-Russell E. a medical was in his
examiningration of the physicalroom for Tilton’s examination.

pleadingsThe conclude that the harm which Tilton has suffered
injuryas a permanent damageresult of the includes severe and to

eyesight, inability pass flighthis physical pilotingthe to a for an
military purposes,aircraft for or employmentcivilian and lost with

both Hampshire Armythe United States and the New National
Guards.

plaintiff Tilton,The Tilton,Florette R. the wife of Russell F. has
alleged against defendant,the same facts personaleach and claims
injuries, as well services,as the loss of consortium and loss of the
society companionshipand plaintiffsof her Thehusband. have also

Allergan Pharmaceuticals, defendant,named Inc. as a but the issue
appealon this does not involve that defendant.

argueThe defendants appealthat the actions involved in this have
brought againstbeen employees capacitiesState in their as

of Hampshiremembers the New National Guard and aas result of
allegedly negligent scopeconduct employment.within the of their
The defendants contend that the actions are therefore in essence

againstactions the by sovereignState and immunity.barred The
defendants are more defendants, however,than mere nominal who

beingare agentssued due to their status as of the State and for
actions in which allegedthe State is the real tortfeasor. It is clear

pleadingsfrom the taken as a suingwhole that the Tiltons are the
personaldefendants for their negligence.and individual acts of

Although partiesthe have “sovereignused the term immu­
nity” to describe the raised,defense that has been it would be more
accurate to pleadescribe it as a immunity.of official Sovereign
immunity in the maystrict bysense be claimed the State itself. The

comprisesdoctrine separate rules,two traditionallywhich have
shielded the State. The first is that the State is immune from suit in
its own courts without E.g., State,its consent. 340,Sousa v. 115 N.H.
342, 282,341 (1975).A.2d 283 The second is that the State is
immune liabilityfrom for torts bycommitted its officers and
employees. Id.

immunityOfficial is considered a doctrinedistinct that
employees Prosser,shields State officials and themselves. W.See

(4th 1971).Handbook of the Law of Torts 132 ed. In this State§
it has been described as a or ofderivative extension the doctrine of
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187,Fortin, 108 N.H.immunity. Krzysztalowski v.sovereign See
COUNCIL,750, (quoting188, (1967) N.H. JUDICIAL230 A.2d 751-52

Report (Supp. 1983).(1952)); 99-D:l34 RSAFourth Biennial

immunity itself,sovereign rested on aimmunity, likeOfficial
in of RSAthe enactment 1978in this untillaw basis Statecommon

the law of1978, 43:1, adopted doctrines “as99-D:l, bothwhichLaws
exception.might provide an Id.state,” except where a statutethe

by legislatureadopted thescope the doctrines asand ofThe contents
legis­itself, aware of noand we arein the statutenot describedare

assumptions. is reasona­history indicating legislature’s Itthelative
therefore, legislature placed the doctrinesinfer, that when theble to

statutory toimmunity basis it intendedsovereign on aand officialof
the enactment ofas it existed atadopt law of the Statethe common

10, 173 361,Railroad, 1, A.v. 87 N.H.in See Niemithe statute 1978.
(1934).366

sovereign immunity in area of tortthescopeThe of the State’s
law, and is thereforeliability commonthewas clear under State’s

sovereign1983).(Supp. Sincechapterunder RSA 99-Dclear
liability to the exercise ofimmunity not limitedwasfrom tort

“proprietary,” thedistinguished functionsgovernmental, fromas
370,Healy, 115 N.H.immunity virtually plenary. Niles v.Seewas

Fortin, supraKrzysztalowski at372, 226, (1975); v.A.2d 227-28343
722, 725,Manchester, 114 N.H.189, v.at Merrill230 A.2d 752. Cf.

immunity from378, tort726, (1974) (municipalities’332 A.2d 381
function).liability depends ofon nature

liability clear. Inimmunity was lessfrom tortscope officialThe of
immunity” was used tothe term “officialpart, becausethis was

that adoctrine wasThe first suchseparate doctrines.refer to two
capacity as identicalwas treatedin his officialofficial suedState

Little,immunity. Sargent v.itself, 72purposes offorwith the State
immunity”44,556, (1904). When “official555, 4458 A.N.H.

literallyimmunity derivativedoctrine, wassuchreferred to this
Krzyszta-immunity with it. Seesovereign and coextensivefrom

751-52;188, Bow v.Fortin, A.2d at230108 N.H. atlowski v.
35,23, 24-25, (1918); JUDICIALPlummer, N.H.104 A. 35-3679 N.H.

Report immunitysupra. inCouncil, OfficialBiennialFourth
The defendants havepresent case.in theis not involvedthis sense

been suedcapacities, but rather havein their officialnot been sued
arising per-negligencedamages, out ofmoney forpersonally for

duties.of theirformance official
immunity were tothat officialswasof officialThe second doctrine

liability personally for dam-when sueddegree fromimmunesome
acting scope of their offi-theages withincommitted whilefor torts



299

159,E.g., Sweeney Young, (1925)cial duties. v. 82 131 A. 155N.H.
acting jurisdiction judicial quasi judicial(officers inwithin their or

immunity”capacity liability).are immune from tort It “official inis
a inthis sense that the defendants in this case have raised as defense

rest, however,immunitytheir motions to dismiss. does not onSuch
principles sovereign immunity. Immunitysupportedthe same that

apply, example,infrom suit the State’s own courts would not for to
acting judicial quasi judicial capacity.an individual in a or See

al., 30, (1878) (ifWilliams v. Weaver et 75 33-34 tax assessorsN.Y.
jurisdiction, aff'd,immunity),act without there no 100is U.S. 547

Watson, 162, 165, 794,(1879), Boodycited in v. 64 9 A.N.H. 797
law,(1886). possibleFor this reason it was not at common and it is

possible chapter (Supp. 1983), simply applynot under RSA 99-D to
“sovereign immunity” damages broughtto defeat a claim for
against althoughemployee,a State official or there are dicta in

suggest See, e.g.,some cases that Healycould otherwise. Niles v.
supra; Krzysztalowski supra.v. Fortin

simple identity scope sovereignthereSince was no of of and offi-
immunity, scope damagescial the of the latter doctrine in cases of

against personally subjectactions officials towas a be worked out on
policy grounds by supra.on a case case basis. See W. Prosser Cases

passage 99-D, however,chapterdecided before the of hadRSA not
immunity againstdetermined whether official would bar action

Therefore, legislature’s placethese defendants. the intent to the
existing sovereign immunity statutorydoctrines of and official on a

chapter decidingbasis in provideRSA 99-D does not a basis for this
case.

The issue before impressionus is oftherefore one first in this
jurisdiction, and we must determine whether the doctrine of official
immunity applied againstshould be to thedefeat claims these

necessarily policy judgment, makingdefendants. This is a inand it
generalapplywe will principles.two The first is that those whom

upon judgmentthe State calls to exercise and discretion cannot rea-
sonably expected possibility liabilitypersonalbe to face the of when-

judgment proves See,imperfect. e.g., Sweeneyever that to be v.
Young, supra 162-63, 157-58;at supra.131 A. at W. Prosser That
principle byinapplicable chapteris not rendered statutes like RSA

(Supp. 1983), provide99-D anywhich indemnification for verdicts
might against defendants,that be rendered these see RSA 99-D:2

(Supp. 1983). independentSuch officials could not exercise discre-
they governmenttion if had to fear retribution from the that would
pay judgment.have to the

principle apply sovereign immunityThe second we isthat that
and anyits related doctrine should not be theextended further than
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Fortin,Krzysztalowski 108 N.H.prior has them. v.law extended See
immunity rejected189, Sovereign beenitself hasat A.2d at230 752.

court, future the doctrineby this and whatevermembers ofsome
legislative response themay depends the of toon merits thehave

Brosseau,v. 124widespread with it. See N.H.dissatisfaction State
869,184, 185, (1983).470 A.2d 874-75

again partiesthe haveApplying principles, we thatthese note
immunityprior jurisdiction extends toin this whichcited no case

charged negligence performancein ofpersonally with theofficials
discretion,deliberation,require judgment, exercise ofacts that no

Consequently,policy. we not extend the doctrine toof willor choice
flowing performance of acts.apply liability the suchto from

may not, therefore, pleadpresent officialThe defendants
immunity plaintiffs’i The administrationas a to the claims.defense

laboratorytesting fluids, itsof and labora-of the maintenance the]
tory preparation notsupplies, for routine examinations doand the:

deliberation, discretion, judgment policy choice.call or Stat­i for Cf.
761,Gaertner, (Mo.Lilly App­619 Ct.ex v. S.W.2d 765rel. Eli & Co.e

gonot to the essence of1981) (decision administer medicine didto.
DoughertySimilarly,governing). claim that the defendantthej

uponinjury promptly, Russell Tilton’sto observe and treat thefailed!;
pain, or inattention rathercomplaint of is a claim of mere inactionj

negligently. Wedefendant exercised discretion!than a claim that the
immunity ishold no defense to these actions./therefore that official

todayemphasize we not decide whetherwish that doWe to
discretionary may supportcharacter of official anaction thatthe

governmentalimmunity of a func­involve the exerciseclaim must
729,Manchester, A.2d114 at 332 at 383Merrill v. N.H.tion. Cf.

liability(municipalities from for acts and omissionsimmune“are
judicial function,constituting legislative and(a) a orthe exercise of

involvingplanning the(b) or functionthe exercise of an executive
by themaking policy . . . exerciseof a decision characterizedbasic
(Citationshigh degree judgment omit­of of official or discretion.”a

any maythat bethere are actsted.)) Thus we do not decide whether
as his officialby employee practicing medicine Statedone a State

immunity. v.justify pleaa official Chasseduty ofthat would Cf.
608, (statutory93, 96-97, (1979)Banas, 610399 A.2d119 N.H.

againstimmunity indi­“sovereign” as defense to actionsof/waiver
allegedly per­today simply that the actsphysicians). We holdvidual

discharg­by not in the course ofdid occurformed these defendants
discretion, judgment policy,ing requiring of andor choiceduties

immunity.support a ofclaimtherefore cannot
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I,110-A:77, barsRSAFinally, whethermust determinewe
1981,byrepealed Lawschapter was110-ARSATiltons’ claims.the

1983).(Supp. Weby chapter 110-Bsuperseded RSAwas434:2 and
theI, in effect at110-A:77, statute wasthatbecauserefer to RSA

Rondeau, 105 N.H.brought. v.Holtewere Seeactionstime these
100,305, (1964).304, 101199 A.2d

110-A:77,1, provided:RSA
liable, civillybe eitherperson shallor enlisted“No officer

injury anydamage property toany orcriminally, toforor
therefrom, byresultingincluding causedperson, death

dutymilitaryorder,by performing awhilehim or his
chapter,any provision thisoflawfully ordered under

damage injurycausing wasorsuchor orderunless the act
authority of offi-scope the suchmanifestly beyond ofthe

person.”cer or enlisted
chapterlegislative history 110-Aof RSA(Emphasis added.) The

alwayslegislature concerned with allow-beenthe hasindicates that
relief, or the fed-from the Stateing injured parties whetherto seek

sought protectit totimegovernment, while at the sameeral
1957, 147:1,liability.guardsmen personal See Lawsfromnational

(1961); see also1961, 64:1; 291by JOUR.Laws N.H.S.amended
118,88, (1960).85, 120 In166 A.2dLeary MeSwiney, 103v. N.H.

immunityintent, liabil-fromlight legislative we construe theof this
guards-110-A:77, I, protecting the nationalby asity provided RSA

loss, construe thisout-of-pocket we do notpersonal butfromman
bringing againstbarring plaintiffs suitfromprovision theseas

chapterinterpretation with RSAis consistentdefendants. Thisthese
of the New1983), expressly includes members(Supp. which99-D

among parties thefor whom StatethoseHampshire GuardNational
claims or civilfromprovide a defense and indemnificationwill

wrongfulnegligentdamages acts.for orseekactions which
immu-light the doctrine of officialthatIn of our determination

ques-case, need not reach thenity inapplicable present weto theis
doctrine, need we discussconstitutionality norof thetion of the

establishing(Supp. 1983), a Statechapter 541-Bwhether RSA
sovereign immunityClaims, ofa limited waiverestablishesBoard of

constitutionallyboard, mayplaintiffsthethat wherein cases before
exclusively proceed.required tobe

immunity provi-summary, nor thethe doctrine of officialneitherIn
of action.the maintenance this110-A:77 barsions of former RSA

concerningquestionapparently no theraisedSince the State has
obligated1983), be to(Supp. it willapplicability of 99-D:2RSA
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satisfy any judgment mayrepresent that bethe defendants and
Althoughagainst possibleentered them. counsel have referred to a

government indemnifyobligation theof the of the United States to
judgment,satisfying anyfor the cost of such such an indem-State

nity subject appeal. express opin-therefore nois not the of this We
ion about it.

Reversed and remanded.

Souter, J., concurred; BATCHELDER,J., result;concurred in the
King, C.J., Douglas, J., sit.and did not
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