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1814, J., C.J.,(Powell, Burger,id. at 1823 concur-dence.” Id. at and
ring concurring judgment).part in the Since the defendantin and

argue provides a defini-not that the State Constitution broaderdoes
Lydon dispositivejeopardy,double is of this issue. We accord-tion of

ingly superior properly deniedhold that the court the defendant’s
summary judgment.formotion

Affirmed.
SOUTER,J., sit; concurred.did not the others
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Smith, attorney,Gregory attorney general Conway,(EdnaH. M.
Plourde, general, brief,attorney on the andand T. David assistant

Conway orally), for theMs. State.

Portsmouth, Macoul,Smart,Jeffeo, May A. ofof and John&
brief,(Mr. StephenMacoul and T. on the and DennisSalem Jeffeo

May orally), defendant.for the

Batchelder, defendant, Vanguilder, having beenThe BruceJ.
guilty by J.)jury Superior (Bean,in of the crimes offound a Court

assault,aggravated (Supp. 1983), andfelonious sexual RSA 632-A:2
635:1, variety grounds.burglary, appeals his conviction on a ofRSA

We affirm the convictions.
findings.following theThe facts on the record warrant the On

19, 1983,night May raped byof in her home anMildred Hall was
defendant, togethernight, with twoassailant. Earlier that the

friends, trip jeep.took an off-road in the defendant’s The defendant
drinking. During evening,and his friends had been the the defend-

vomited, falling upon his beard.ant with some of the vomltus
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travelling off-road, gotjeep stuck in thewere theWhile the three
twenty jeep,of vain to free thefifteen to minutes effortsmud. After

defendant, approximately p.m., left his friends with theat 10:15the
84-year-old tele-jeep the home of Mildred Hall toand walked to

help. knocked on Hall’s door and asked forphone The defendantfor
in, telephone forhelp. him she could not let him but wouldShe told

window, passedThey which she unlocked. Hall amoved to herhim.
defendanttelephone the window to the defendant. Thebook out

Nicholaisen,requested which she did whilethat Hall call Chester
placed p.m.The call was at 10:50the defendant remained outside.

he wouldout of bed. told her thatand woke Nicholaisen Nicholaisen
message Vanguilder suggestedhelp. relayed and heHall this tonot

ga'rage. Vanguilder awaythen walked from the house.contact a
living room toher window and moved toward herHall resecured

reading preparationin for bed.resume her
livingfor Hall to to herthe brief time that it took moveWithin
largeroom, crashing Aa at her rear kitchen door.she heard sound

face,man, wearing light-colored pulled his rana shirt around
her,directly her, grabbed carried her to her bedroom andtoward

testified that her assailant hadforced sexual intercourse. Hall
him. As thewhiskers or a beard and had an awful stench about

leave, wearingnoticed he was dark trousers.assailant rose to Hall
through from which he entered. TheThe assailant fled the rear door

hour, midnight.approximately an until aboutincident lasted
Nicholaisen,Nicholaisen, testified thatHans the son of Chester

banged Checkinghouse and on his door.the defendant arrived at his
clock, it 12:10 Nicholaisenhis observed that was a.m.Nicholaisen

attemptto toleft with the defendant in truckthen Nicholaisen’s
jeep mud. The truck becameextricate the defendant’s from the
defendant, friends,mud,in his two and Nichol-stuck the and the

they passedAs Hall’saisen walked back to Nicholaisen’s house.
he, Vanguilder,house, the to the effect thatdefendant commented

rapedid not ladies.old
during nightphone help the of the incidentHall was unable to for

cut, likely byphone wires had been most the assailant.because her
neighbor’s policeday, house which theThe next Hall went to a from
deputy trooper investi-The sheriff’s and State whowere contacted.

gated panelsdoor evidenced a forcedthe scene testified that the
entry. They partlower of the exte-also noted that kick marks on the

with The sheets in Hall’s bed-rior of the door were embedded mud.
of the bed. A warrant was obtainedroom were muddied at the foot

house, policewhere the seized the defend-to search the defendant’s
T-shirt,light-colored which the defend-pants and aant’s muddied

night.previousant said he had worn the



329

trial, priorPrior to the filedState a notice of intent to use convic-
Super.impeach testimony.tions to the defendant’s See Ct. R. 68.

hearing record, Staples, 278, 285,After a on the see v. 120State N.H.
320, (1980), a counseled 1977 con-A.2d 324 the court excluded415

However,taking.by theattemptedfor unauthorizedviction theft
impeachment purposes the defendant’sruled admissible forcourt

threateningsimple assault and criminalcounseled convictions for
30, 1980, simplearising September incident and anotherout of a

August 16, 1980,arising defendant’sout of an incident. Overassault
objection, probative value of these convic-the court ruled that the

effect, lightespeciallyoutweighed prejudicial in of thetheirtions
charged in The trial court alsotype of crimes the instant case.

jury the route fromdefendant’s motion to have the walkdenied the
and,jeep home over defendant’swas mired to Hall’swhere the

alongjury portions ofobjection, would drive those theruled that the
bybe accessible bus.route which would

grounds: (1)objected jury panel on twoDefendant at trial to the
jurors empaneled been on the list ofin the case hadthat several

days derogationjurors longer of 500-prospective for than in RSA30
A:8; juryjurors pool produced(2) a number of for the wereand that

during day,by prospects’ therebytelephone homes the creat-calls to
ing unemployed elderly personsdisproportionate or ina number of

pool, unrepresentative jurywhich an was selected.the from
openingobjected prosecutor’s state-also at trial to theDefendant

case,inflammatory prose-prejudicial and to thement as and to his
closing argumentin defendant’s failure tocutor’s comment about the

juryobjectedparticular to the instruc-call witnesses. The defendant
grounds judge failed to instruct that ations on the that the trial

could arise from the State’s lack of evidence andreasonable doubt
jury a ver-guiltynullification instruction. Afterfailed to include a

dict, judgment n.o.v. weredefendant’s motions for a new trial and
appealThis followed.denied.

sufficiencyquestion of the evidence is one of the defend-The of
identity directly the defend-ant’s as the assailant. No one identified

assailant; therefore, against strictlyas the evidence him isant the
circumstantial.

conviction,appellate of the evidence must beOn review a
light State,viewed in the most favorable to the with all reasonable

Holt, 645, 647,inferences from those facts. State v. 124 N.H.drawn
1031, (1984). The evidence will be deemed insufficient474 A.2d 1033

guiltonly proofif no of fact could have found ofrational trier
maybeyond a doubt. Id. Circumstantial evidence alonereasonable

precludes all rational con-warrant a conviction where the evidence
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beyondguilt a doubt.reasonableother than the defendant’selusions
602, 603, 1148, 1149Ouellette, (1984).484 A.2d125 N.H.State v.

stronglytiming points toward defend-case, eventsIn this the of
guilt, presence at the victim’s house atparticularly defendant’sant’s

p.m., thep.m., at 10:50the call to Chester Nicholaisenabout 10:40
breaking the dis-victim’s house afterinstantaneous into thealmost

victim, the assailant’s leav-and thecussion between the defendant
midnight, ating defendant’s arrivalhouse at and thethe victim’s

identitycircumstantialthe house at 12:10 a.m. OtherNicholaisens’
findings guilt.than defendant’sprecludes otherrationalevidence

clothingshoes and is consistentstate of the defendant’sThe muddied
in kickand embedded theon the bedsheetswith the mud found

light-colored T-shirtdefendant’sthe victim’s door. Themarks on
during night questionin matchpants wore theand dark which he
clothing. The victim’s characteriza-description the assailant’sthe of

arewhiskers and his horrible stenchtion of her assailant’s beard or
drinkinghaving and his anddefendant’s a beardconsistent with the

vomiting night prior approaching the victim’s house.that to
passing the vic-Finally, unprompted comment whiledefendant’s

rapingnight old ladies is ration-that about his nottim’s house later
ally only victim had beenexplainable if defendant knew that thethe

incidentraped. only have known of thethe assailant couldSince
strongly suggestsday, that the defend-until the next this evidence

the same.ant and were one andthe assailant

judge properly denied thenecessarilyIt follows that the trial
forpost-trial motionverdict anddefendant’s motion for directed

judgment n.o.v.

admissibilityruling prior convictionsuponIn of the threethe
holdingpart upon inquestion, in this court’sin the trial court relied

Robinson, 532, (1983), inwhich turn465 A.2d 1201State v. 123 N.H.
holdings Waynev.precedential earlier in Statehas its base in the

300,14, 18-19, (1980), and State v.Kelley, 413 A.2d 303-04120 N.H.
745,Duke, 292, 293-94, (1956). These cases100 123 A.2d 746N.H.

priorcollectively proposition of convic­that evidencestand for the
evaluatingproperlyinif it will be of assistancetions is admissible

probativetestimony if its valuewitness andthe of the defendant
prejudicialits effect.exceeds

record,findings ason thein this case madeThe trial court
278, 285, 320,by 415 A.2d 324required Staples, 120State v. N.H.

(1980). The court reasoned as follows:

theproblems involved with“. . I aware of the. am well
trying determine theprior If we’re touse of convictions.
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convictions, must con-the Courtof theseprobative value
stand,defendant, is ask-he takes thewhenthat thesider

jury tohim, is entitledtheing jury andto believethe
cases, he is.of an individualwhat kindknow, under our

involving andthreatscharged offenseswith seriousHe is
inof the victimability resistanceto overcomephysicalthe

permitted involveI haveconvictions whichcase. Thethis
part of theon thephysical violenceof threats andthe use

permittedhave themthat Iis for that reasonItdefendant.
kept out the theftIreason thatIt is for the samein.

charges.”

resourcescourt, lacking andof timethe benefitstrialThe
express the reasonscourt, notperhaps didappellateto anavailable

found theneverthelessruling The courtin terms.its classicalfor
and, record beforeoutweigh on theprejudice,theprobative value to

judgment.inus, say it erred thiswe cannot that

not fair because ofwasasserts that his trialThe defendant
guilty.jury him RSA 500-­composition panel which foundof thethe

longerrequired thanjuror to serveprovides no shall bethatA:8
nothing suggestis tothirty days except complete trial. Thereto a

servingjurorprevent from aprovision to athis is intendedthat
showing prejudice to this defend­longer anyperiod, is there ofnor
jurors panel that found himpresence on thefrom the of suchant

error.guilty. Accordingly, in this claim ofwe find no merit
challenges not selectedjury that it wasDefendant the on the basis

community. the first elevena fair the Afterfrom cross-section of
seated, prospec-jury pooljurors were was exhausted. Additionalthe

pooljurors by telephone. second of elevenreached Of thisweretive
agejurors, average years; of werepotential seventhe was 63.1 them

62, eight unemployed, retired. Defendantwere and seven wereover
result, having amongthat, precluded from theseclaims as a he was

onlyjurors employment,prospective persons who since thosehad
unemployed or would have been at home to answerwho were retired

duringtelephone hours.the business

primaIn order to establish a facie violation of the fair
requirement,cross-section the defendant must demonstrate:

alleged“(1) groupthat the to be excluded is a ‘distinctive’
community;group (2) representationin the that the of this

group juriesin venires from which are isselected not fair
personsand reasonable in relation to the number of such

community; (3) underrepresentationin isthe and that this
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jury-group in thesystematic exclusion of thetodue
process.”selection

Elbert,357,Missouri, (1979); v.State364v. 439 U.S.Duren
Perrin,1147,43, 45, (1981); v.1148-49 LaRoche424 A.2d121 N.H.

being of such a(1st 1983). no factual recordThereF.2d 500 Cir.718
counsel, theassertions ofin case besidesprima facie violation this

Perrin, supra at 501argument v.fails. LaRochedefendant’s Cf.
selectmen,clerk, attorneys,testimonyand of court(U.S. census data

county attorney public defenderandprofessor, assistantstatistics
burden).evidentiary defendant’srecord to meetstaff established

the trialon the failure ofalso seeks relief basedThe defendant
jury The courtgive requested on nullification.a instructioncourt to

follows:instructed as
whether the Stateyou a reasonable doubt as tohave“[I]f

the offenseany of the elements ofproved one or morehas
However,guilty,you notcharged, find the defendantmust

proven elementsyou has all of theif find that the State
doubt, youcharged beyond should find thea reasonable

guilty.”defendant
followinggive theadded.) court declined to(Emphasis The

proffered instruction:
proven“Therefore, you has allfind that the Stateeven if

doubt,beyond a reasonablethe offenseof the elements of
guilty.”you may notfind the defendantstill

in this case wasgive latter instructionfailure to thisThe
200, 203, 85, (1984);Mayo, 480 A.2d125 N.H. 87not error. State v.

992,Preston, 153, 161, (1982);442122 N.H. A.2d 996 State v.v.State
89-90, 3,Weitzman, 83, (1981).121 427 A.2d 7N.H.

remainingthat therecord leads us to concludeA review of the
statement,error, concerning opening the dis-theclaims of State’s

view,respect com-by to thethe trial court withcretion exercised
produce wit-certainby defendant’s failure tothe on thement State

requested the reasonablenesses, instruction ondenial of aand the
standard, all without merit.doubt are

Affirmed.
All concurred.


