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N.W.2d 138, 137 n.3 (Ct. App. 1981); see also Vernon E., 121 N.H. at
844-45, 435 A.2d at 838.

B Where the evidence consists solely of confessions or other
material the trustworthiness of which may reasonably be ques-
tioned, a hearing may be necessary to determine whether the evi-
dence must be excluded from the certification hearing as unreliable.
Clearly, if there is no reliable evidence that would support an
indictment, the case has no prosecutive merit and a transfer to su-
perior court cannot be justified.

Bl On the other hand, if there is sufficient reliable evidence to
support an indietment, it would be a pointless exercise for the dis-
trict court to consider suppressing other evidence which is not
essential to a determination of prosecutive merit. See State v. Ste-
vens, 121 N.H. 287, 289-90, 428 A.2d 1241, 1243 (1981) (suppression of
evidence by district court at probable cause hearing is not binding
on superior court at trial).

Il This is a case in point. Like the lost photograph, the confes-
sion was rendered immaterial by the fingerprint evidence, which
standing alone would compel a finding of prosecutive merit. Even if
the first hearing, held before the prosecutor was aware of the fin-
gerprint, had resulted in denial of certification, nothing could have
prevented the State from bringing a second petition based on the
newly discovered evidence. Any error was accordingly harmless.

Affirmed.
All concurred.
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King, C.J. The sole issue presented for our consideration is
whether RSA 281:2, IX includes within its definition of compensable
“dependents” of deceased employees a dependent who is neither the
natural nor the adopted child of the deceased, but with respect to
whom the deceased stood in a relationship @ loco parentis. The Trial
Court (Flynn, J.), approving the recommendation of the Master
(Charles T. Gallagher, Esq.), held that it did not. We reverse and
remand. .

The facts of this case are not in dispute. The master found that
Roger M. MacArthur died in a Delta Airlines crash on July 31,
1973, while on business for Nashua Corporation. Compensation
benefits were paid to his wife, Carol M. MacArthur (plaintiff) and
the couple’s natural children, but the compensation carrier, Liberty
Mutual Insurance Company (defendant), refused to pay benefits to
Nathan Wayne Burns, an American Indian child who had been in
the custody of the MacArthurs since 1966.

After obtaining custody of Nathan, who is mentally retarded, in
Omaha, Nebraska, the MacArthurs cared for and raised him as one
of their own children. In 1970, when Mr. MacArthur was trans-
ferred to Nashua, New Hampshire, the MacArthurs met with
Nathan’s natural mother and decided that Nathan would accom-
pany the family to New Hampshire. The MacArthurs agreed not to
institute formal adoption proceedings because of the emotional
trauma which had been experienced by Nathan’s mother as a result
of the adoption of another of her children by foster parents. Instead,
an agreement was executed which purported to make the MacAr-
thurs the legal guardians of Nathan. Since moving to New Hamp-
shire in 1971, Nathan has not seen or heard from his natural
mother.

RSA 281:22 (Supp. 1983) provides in part: “Compensation for
Death. If death results from the injury, weekly compensation shall
be paid to the dependents of the deceased employee as defined in
RSA 281:2, IX . . ..” RSA 281:2, IX defines “dependents” as “the
employee’s widow, widower, children, parents, persons in the direct
line of ascent or descent, or next of kin, who were wholly or partially
dependent, in fact, upon the earnings of the employee for support at
the time of the injury. Common law wife or husband of the deceased
and posthumous children shall fall within the meaning of this
paragraph.”

The parties do not dispute the master’s findings that Nathan was
dependent on the MacArthurs financially and emotionally until the
time of Mr. MacArthur’s death, or that he is dependent on the plain-
tiff today. The dispute is purely one of statutory interpretation:
whether Nathan Wayne Burns was a “dependent” of Roger MacAr-




356 |

thur under RSA 281:22 (Supp. 1988), which depends upon whether
Nathan is one of the “children” of the deceased within the class of
covered dependents. The term “children” is not defined in the
statute.

Il When construing an ambiguous statute we look at both the
legislative intent and the objective of the statute. Hurley v. Public
Service Co. of N.H., 128 N.H. 750, 754, 465 A.2d 1217, 1220 (1983).

In construing workers’ compensation legislation, we are
mindful that “{i]t is the judicial obligation to administer the Work-
men’s Compensation Act liberally.” Heinz v. Concord Union School
Dist., 117 N.H. 214, 220, 871 A.2d 1161, 1165 (1977) (quoting Binet
2. Ocean Gate Bd. of Educ., 90 N.J. Super. 571, 574, 218 A.2d 869,
871 (1966)). “The basic rule is that the regular domestic-relations
law of the state controls in compensation proceedings.” 2 A. LARSON,
THE LAW OF WORKMEN’S COMPENSATION § 62.21(b) (19883). “Proba-
bly the most that can be said about the application of domestic rela-
tions law to compensation claims is that, because of the beneficent
character of the legislation, established definitions and rules will
usually be stretched as far as precedents will allow, to take care of
meritorious cases of dependency.” Id. at § 62.21(c).

The defendants argue primarily that a legislative purpose to
exclude other than natural or legally adopted children can be seen
in RSA 281:22, VI (Supp. 1983), as amended by Laws 1983, 392:10 to
provide that if a child receiving compensation under the statute is
legally adopted by someone else, compensation shall cease. Upon
adoption, new rights accrue which extinguish prior existing rights,
RSA 170-B:20, I to IV, and it is the defendants’ argument that the
dependent may not stand in a position to receive benefits from two
sources.

Il This argument is inapposite in this case. First, the amend-
ment referred to applies only to cases in which the child becomes
legally adopted, terminating his relationship with the natural par-
ent. It addresses a change in status and not whether the child may
receive benefits in the first instance, prior to being legally adopted.
Secondly, because of Nathan’s lack of actual dependency upon either
of his natural parents, Nathan could not recover benefits upon the
death of or injury to his natural parents, under RSA 281:2, IX. Quite
apart from the argument that he should not be entitled to receive
compensation benefits with respect to both his natural and his adop-
tive parents, in this particular case he could receive benefits from
neither his natural parents nor his i loco parentis guardians. In
light of the broad remedial nature and purpose of the statute, see
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Gagne v. Greenhouses, 99 N.H. 292, 295, 109 A.2d 840, 842 (1954),
this result cannot have been intended by the legislature.

B The existence of the parental relationship is a factual ques-
tion. In re Diana P., 120 N.H. 791, 795, 424 A.2d 178, 180 (1980).
“TA] person in loco parentis is one who intentionally accepts the
rights and duties of natural parenthood with respect to a child not
hisown ....” Id. at 794-95, 424 A.2d at 180. “Where one stands in
loco parentis to another, the rights and liabilities arising out of that
relation are, as the words imply, substantially the same as between
parent and child, although, of course, they may be enlarged or re-
stricted by legislative enactment.” 59 AM. JUR. 2d Parent and Child
§ 88 (1971); see Whitaker v. Warren, 60 N.H. 20 (1880) (one standing
in loco parentis has all the rights of a natural parent).

Il New Hampshire’s Workers’ Compensation Law contains no
requirement of legal adoption which would expressly limit the child
of a person in loco parentis from receiving benefits under the stat-
ute. In certain other instances, the legislature has specifically
included legal adoption within its definition of “child” or “children.”
See, e.g., RSA 546-A:1, IV (Uniform Civil Liability for Support Act);
RSA 161-B:2, I (Supp. 1983) (support of dependent children). Con-
trary to the defendants’ argument that this evidences an intent that
in all cases “children” should be construed to include only natural or
legally adopted children, we think that the absence of the limiting
language shows an intent not to provide the limitation.

Several jurisdictions have espoused the liberality of workers’
compensation laws and have applied the doctrine of in loco parentis
to allow recovery of workers’ compensation benefits. See, e.g., Faber
v. Industrial Com., 352 Il1. 115, 185 N.E. 255 (1933) (where statute
provided for compensation to dependent parent of deceased em-
ployee, woman who stood in loco parentis to employee and who was
dependent on him for support was entitled to compensation); Custer
v. Reitz Coal Co., 174 Pa. Super. 595, 101 A.2d 433 (1953) (where all
incidents of parent-child relationship were present except that claim-
ant did not give birth to decedent-employee, grandmother was
“mother” within categories set forth in compensation laws); Juneau
Lumber Co. v. Alaska Industrial Board, 122 F. Supp. 663 (D. Alaska
1954) (award of benefits to foster children to whom decedent stood
in loco parentis upheld under statute providing benefits to “depend-
ent children”).

The defendants rebut with cases from other jurisdictions holding
generally that the common law doctrine of #n loco parentis cannot be
used as a substitute for the formal requirements of the statute. In
Landon v. Motorola, Inec., 326 N.Y.S.2d 960 (N.Y. App. Div. 1971),
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the court held that a child whose adoption was not formalized until
after the death of the decedent employee was not entitled to benefits
under a provision defining a “child” as one “legally adopted prior to
the injury of the employee.” The present case is distinguishable in
that RSA 281:2 makes no reference to legal adoption.

A similar distinction can be made to the case of Miles v. Theobald
Industries, 144 N.J. Super. 535, 366 A.2d 710 (App. Div. 1976), in
which the court held that a person standing in loco parentis to a
deceased employee could not recover benefits under a statute which
specified “stepparents” as an additional class of dependents. The
Miles court reasoned that had the legislature intended “parent” to
cover those standing in the relationship of in loco parentis it would
not have specified “stepparents.” The court also noted that New Jer-
sey law did not allow a child to receive benefits based on the rela-
tionship of 4n loco parentis since the statute specifically acknowl-
edged legally adopted children. Id. at 538, 366 A.2d at 712. “In view
of this it would be anomalous for us to now hold that when it is the
‘child’ who is the deceased worker, the person standing in loco
parentis is a ‘parent’.” Id. at 539, 366 A.2d at 713.

Finally, defendants cite Browning v. City of Huntsville, 244 So. 2d
378 (Ala. App. 1971), in which the court held that an aunt could not
receive benefits under the doctrine of in loco parentis as a dependent
parent of an adult decedent-employee. The court interpreted the
term “parent” strictly, noting that the legislature had broadly
defined “child” but had not so defined the term “parent.”

The foregoing cases are distinguishable in that the words of the
statutes at issue were susceptible of the interpretation that the legis-
lature intended to exclude persons claiming under an in loco paren-
tis relationship, whether as a parent/dependent or as a child/de-
pendent. RSA 281:2 states, but does not define, the terms except to
include both widows and widowers, and posthumous children. While
this inclusion militates against a broad interpretation of the term
“children,” it does not conclusively disclose an intent to exclude the
class of dependents of which Nathan is a member.

We can see no reason to impute a legislative intent to limit
death benefits under RSA 281:22 (Supp. 1983) to those having the
relationship either of legally adopted children or of natural chil-
dren. Permitting the payment of benefits to dependents in situations
similar to Nathan’s will not frustrate the purpose of the adoption
statute. The doctrine of in loco parentis has long been recognized
and has co-existed with the institution of legal adoption to provide
rights and obligations to those in a factual parent-child relationship.
See Whitaker v. Warren, 60 N.H. 20 (1880). The definitions under
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the intestacy statute are not compelling precedent for the instant
case because the statute, RSA 561:1, uses the term “issue,” which
more clearly connotes a biological relationship. The benevolent pur-
pose of the workers’ compensation statute belies the suggestion that
the granting or withholding of compensation benefits was intended
to turn on the technical requirement of legal adoption where all of
the characteristics of the parent-child relationship are otherwise
proven.

Il For these reasons we hold that a child with respect to
whom the decedent stood i loco parentis is a “child” under RSA
281:2, IX and is one of the class of covered “dependents” provided
for in RSA 281:22 (Supp. 1983).

Reversed and remanded.
SOUTER, J., concurred specially; the others concurred.

SOUTER, J., concurring specially: My concurrence in the foregoing
opinion rests on a point that the majority do not emphasize. RSA
281:2, IX provides the definition of “dependents” for purposes of the
workers’ compensation law:

“Dependents, shall mean the employee’s widow, wid-
ower, children, parents, persons in the direct line of
ascent or descent, or next of kin, who were wholly or par-
tially dependent, in fact, upon the earnings of the
employee for support at the time of the injury. Common
law wife or husband of the deceased and posthumous chil-
dren shall fall within the meaning of this paragraph.”

The express inclusion of common law wife or husband within the
class of dependents is evidence that generally the terms used to
define “dependents” were intended to exclude those lacking a rela-
tionship to the decedent established by blood or by a legally recog-
nized formality completed during the decedent’s lifetime. On the
face of the statute, therefore, I would find no source of ambiguity or
vagueness that could justify construing “children” so broadly as to
include the child of one who had stood n loco parentis.

Outside the statute, however, there is a basis for finding the
ambiguity in “children,” upon which the majority opinion rests. In
Whitaker v. Warren, 60 N.H. 20 (1880), an adult who had stood in
loco parentis to a child who had been killed brought a derivative
action and a claim for loss of services. As one bar to the action, the
defendant claimed that the decedent was not the plaintiff’s child by
blood or adoption. The court rejected this defense and held that the
relationship between a child and an adult standing i loco parentis
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was sufficient to entitle the plaintiff to bring his claims. Since that
case has never been overruled, the “presumption that a statute is
consistent with the common law” would support the argument,
based on analogy with Whitaker, that a statute providing benefits to
dependents would provide them to the dependent child of one who
has stood in loco parentis. See 2A C. SANDS, SUTHERLAND STATU-
TORY CONSTRUCTION § 50.05, at 441 (4th ed. Singer, 1984).

Thus there is an apparent conflict between the statute’s general
indication of legislative intent and a common law rule that the stat-
ute did not specifically address. This tension creates the ambiguity
about the scope of “children” as used in the statutory definition. On
this basis I concur in the further reasoning of the majority opinion.,
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