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bringplaintiffto entitle the to his claims. Since thatwas sufficient
overruled, “presumptionthe that a statute iscase has never been

argument,supportwould theconsistent with the common law”
Whitaker,analogy providinga statute benefits tobased on with that

dependentdependents provide the child of one whowould them to
SANDS,parentis. 2A C. SUTHERLAND STATU-has stood in loco See

50.05, Singer,(4th 1984).at 441 ed.TORYConstruction §
generalapparent between the statute’sThus there is an conflict

legislative that theintent and a common law rule stat-indication of
ambiguityspecifically tension creates theute did not address. This

statutoryin definition.scope of “children” as used the Onabout the
majorityreasoning opinion.in of thethis I concur the furtherbasis
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P.A.,Gallagher, (James L. KruseGartrell of ConcordCallahan &
by petitioner.brief), foron the brief the

P.A., Dolan, Jr.,Taylor (John brief),of DoverMcNeill & F. on the
by respondent,brief for the the Town of Newmarket.

Batchelder, Corporation (B&M) appealsThe Boston MaineJ. &
Hampshire Commissiona decision of the New Public Utilities

highway bridge(PUC) directing repair inthe maintenance of aand
Finding error,passing noover the railroad track.Newfields B&M’s

we affirm the decision.PUC
alleges followingappeal (1) the Town ofB&M in this the errors:

standing complainno and the had no au-Newmarket had to PUC
thority 373:2, :3; finding public(2)to under ofact RSA the PUC’s

authoritygiveinconvenience under it to orderRSA 373:22 did not
bridge; lawfully(3)of not or reason-reconstruction the the didPUC

ably reconstruction; (4) B&M isassess B&M with costs of and
rehearing toentitled to a as a matter of law for the PUC’s failure

grant days spec-deny rehearingor within the tenB&M’s motion for
byified RSA 541:5.

28, 1983, openedOn November DX 83-366 onthe PUC Docket No.
safety requirespublicits own themotion “to determine whether the

closing bridge railroad, pub-of the whether theor and[New Road]
good crossingrequires regardinglic the inother or additional action

question pursuant responseinto The order was to aRSA 373:22.”
DepartmentHampshire of Publicrecommendation of the New

damageHighways,Works and which observed to thestructural
bridge, allegation its res-and to the of the Town of Newmarket that

closingseriously by protractedidents ofwould be inconvenienced a
bridge.the

representativesThe PUC ordered of the selectmen of Newfields
Newmarket, highwayspublicand the commissioner of works and

advisoryand the director of the to sit in andivision of motor vehicles
capacity pursuant appropri-to RSA notice to all373:23 and ordered

parties.ate
hearing 16, 1983,After a on December the found NewPUC that

Hampshire HighwayRoad leaves New No. in Newmarket and108
fashion,proceeds southerly returningin a horseshoe to and termi-
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nating at bridge questionRoute 108 in TheNewfields. New Road in
Newfields, awaycrosses over inB&M tracks six feet from the New-

line, verytown and near the southern terminus offields/Newmarket
New Road at Route 108.

pointsThe total bydistance between the terminal of New Road
traveling along approximately byNew Road is 2.6 miles and travel-
ing along approximately closingRoute is108 2 miles. The result of

bridgethe to fiftytraffic would be a cul-de-sac of 2.6 miles. The or
persons livingso on or near New Road who seek to travel south

required northerlywould be to travel on New Road as much as 2.6
southerly 108,miles and then the 2 miles south on Route an extra

miles,distance of as pointmuch as 4.6 to reach the on Route 108
Exeter,where New Road enters. located to the south of New Road

by way 108, doctors,of hospitals, shop-Route is the local center for
ping and other interests.

bridge segmentquestion particular ofThe in serves no Newfields.
inAll the residents of the Road area are Newmarket. New-New

repairposition that or B&M should themarket took the Newfields
bridge. ppsition interest in thetook the that it had noNewfields

allegedrepairbridge thatand that the railroad should it. B&M
that, thoughbridge and even the railroad hadNewfields owned the

bridge years,pastfor the one hundred it had nomaintained the
obligation to continue to do so.

bridge adverselyclosingThe the of the affectedPUC found that
Also,traveling emergencypublic requiring attention.the and those

place to turnplowsmaintenance snow would have nocrews and
repairequipment. the structuraltheir The ordered B&M toPUC

$12,000.damage expense $10,000payand of toto the estimated
road sur-and were ordered to maintain theNewfields Newmarket

face, equallyapportioned them.with the cost between
allegation ofof error is that the Town NewmarketB&M’s first

authoritystanding complain and the lacked to actlacked to PUC
373:2, argument proceduralmisapprehends theunder ThisRSA :3.

posture of the case.
motion toopenedThe Docket DX 83-366 “on its ownPUC No.

safety closingpublic requires of thethe thedetermine whether
bridge railroad, public good requires other oror and thewhether

crossing question pursuantregarding in toadditional action the
provides as follows:RSA 373:22.” RSA 373:22

“Whenever, hearing upon petition uponor its ownafter
motion, opinion that thethe commission shall be of the

anysafety requires closing public privatepublic the of or
crossing grade or below suchover a railroad at above
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railroad, makesame to be closed or shallit shall order the
good may require,opinion publicin thesuch order as its

duty partiesthe affectedthereafter be the ofand it shall
comply therewith.”to

operativeappropriately tracked theorder of noticeThe PUC’s
language were to make a thresholdof 373:22. If the PUCRSA

closingsafety requires of apublic the cross-that thedetermination
pub-ing, empowers in thethe to make ordersthen RSA 373:22 PUC

good.lic
arguesdispute foregoing analysis. Instead itdoes not theB&M

was, essence,in this case in an order under RSAthat the orderPUC
lawfully373:2, :3, petition wasand that no under those sections

partprovides in as follows:before the commission. RSA 373:2
railroad, publicof“Upon petition the commissionerof a

town,highways, of a or thethe selectmenworks and
commission,city,mayor after noticeand council of a the

hearing, may require (c)a .. . to reconstructand railroad
bridgeany existingimprove oralter oror otherwise

approaches in instances whereunderpass and the thereto
grades ....”separation of has been effected

provides partin as follows:RSA 373:3
provide“Any for theorder issued under RSA 373:2 shall

apportionment of the cost... between the railroad and the
crossingmunicipality if thesuch is located at intersection

highway highway,than stateof a railroad and a other [a
highway].”trunk line or state-aided

373:22,373:2, :3,position only and not RSAB&M’s is that RSA
give apportionauthority tothe the to order reconstruction andPUC

arguesmunicipality It thatthe costs between the and the railroad.
petitionTown to underthe of Newmarket was not authorized RSA

because, 373:3, poten-nounder would bear373:2 RSA Newmarket
liability argues 373:2,thattial for costs. further RSA :3 au-B&M

only municipality in which the road is located tothorize the
petition.

First,reject grounds.We these contentions on two under RSA
authority crossing orthe has broad to order the closed373:22 PUC

goodopinion public may require.”make in itsto “such order as the
power may overlap powerthis at times with the underWhile PUC’s

costs,373:2, apportionmentorder reconstruction and ofRSA :3 to
provisionsthe two are not inconsistent with one another.

373:2,Second, petitions byrestrict cities and:3 do notRSA
crossingand in which the is located. Thetowns to those cities towns
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easilylegislaturerestriction, although theno suchcontainsstatute
it so desired.one hadhave includedcould

historyby legislativeout thefurther borneinterpretation isOur
provided for astatutes373:2, predecessor of those:3. Theof RSA
and either thea railroadby proprietors ofjointly thepetition filed

citymayor a for neededand council oftown or theof aselectmen
suchunderpasses “located withinoverpasses orofreconstruction

123:1; to the1937, AmendmentsP.L. 249:48.city.” Lawsortown
essentially present formin itsstatuteproduced thein 1951statute

andjoint petition the railroadofdeleting requirement of aby the
standingdeleting to theby limitation ofthemunicipality andthe

1951, 203:58;crossing Lawswas located.city thetown in whichor
statutory changes aas evidence oftheseWe construeR.L. 299:2.

initiating theseprocedures forthelegislative intent to liberalize
by the railroadeliminatingby need for concurrencethepetitions

interestmunicipalities sufficientpool withby expanding oftheand
crossing petition.initiate atoin a

made factualallegation is that the PUCof errorsecondB&M’s
findingsinconvenience, are insuffi-and that suchfindings publicof

triggerrequired thesafety” tothreshold“publicto meet thecient
good.publicinorders theto makepower RSA 373:22underPUC’s

fifty people on or near Newor more livethatThe PUC found
ismany people’s access to the south bestof theseand thatRoad

bridge:achieved across the
important than to thesouth is more“Their access to the

doctors, shopping andcentershospital,thenorth because
inthe southfrom Route 108 toare reachedinterestsother

they ofare all residents New-area. Whilethe Exeter
throughdirectlypointsmarket, isto southerntheir access

closing bridge residentstheseof thistheNewfields. Since
north,the thenup to 2.6 miles torequired travelare to

is to southernwhen their travelto the southtwo miles
approximately 4 miles.”distance ofpoints, a maximum 1/2

83-366,16,905, Theat 3-4. PUCDXReport to No.OrderPUC
further stated:

bridge adverselyclosing affectsof thethat the“It is clear
additionaltraveling public and createsthe substantial

emergencyrequiring attentionmileage and time for those
____Maintenance plowsand snowof Newmarketvehicles

highwaynecessary would have noworkperformused to
equipment.”place to turn their

Id. at 7.
rehearing, recounted thethedenying for PUCB&M’s motionIn
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safetypublic cri-thefindings specifically concluded thatandabove
was met:terion

clearly publicapplied theReport, the Commission“In the
‘closing ofthat theit foundsafety whereincriteria [sic]

mileage andadditionalbridge substantial. . . createsthe
requiring emer-offor those Newmarket]time [residents

gency attention.’
publicthethatreached the conclusionthereforeWe

requires that thesafety ofresidents Newmarketof the
bridge open.”remain

83-366, (quot-16,950, at 2-3DXSupplemental Order No.Report to
83-366,16,905, 7).ating DXReport to No.Order

findings, properly themadethe PUCbasis of thesetheOn
proceedsafetypublic sufficient toof risk todeterminationthreshold

good.publicmake orders in the373:22 tounder RSA

proceedargument power to infurther that the PUC’sB&M’s
closing crossing,good to ais limitedpublic under RSA 373:22the

for recon­subject only proceeding under RSA 373:2to a initiated
case,statutorystruction, suggested by In thisthe framework.is not

good, properlyformulating publicPUC, inin its orders thethe
resolving373:2, guidance questionsin theupon forRSA :3relied

appor­notice, advisory costproper parties, andcommitteeabout
entirelyresolving con­approach wasto these issuestionment. This

us,and,statutory record beforemandate on thewith thesistent
surprise prejudiceyielded or tono unfair B&M.

lawfullyallegation did notof error is that the PUCB&M’s third
argues,reasonably Itcosts of reconstruction.or assess B&M with

rights apportion-first, of a costprocess to noticethat B&M’s due
and, second, facts before theproceeding that thement were violated

apportionment do not decidenot ordered. Wedid warrant thePUC
appeal.properly preserved forbecause it was notthis issue

appor-rehearing, alleged “the orderedIn its motion for B&M
of is not consistent with RSA 373:3.” Newmarkettionment costs

allegation specify inobjected the manner whichthat the failed to
Uponapportionment 373:3.is inconsistent with RSAthe ordered

appeal thoseappeal, ordered issues on limited tothis court the
rehearing. 541:4.in motion for See RSAraised B&M’s

us, specifyfailedbefore we conclude that B&M toOn the record
groundrehearingadequately to the the thirdin its motion for PUC

alleged appeal.error in thisas
rehearingallegation ais it is entitled to a asfourth thatB&M’s

on motion forthe not act B&M’smatter of law because PUC did
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thirty days.rehearing days, thanwithin ten but instead took more
alleges prejudicebrief, material as a541:5. In its B&MSee RSA

solely proceduralof andresult of this failure “because the substan-
irregularities subjected bydescribed earlier to which it was thetive

Commission.”
vague allegation any prejudice flowingfails toThis show

alleged Accordingly, Appealerror. it is denied.from the See Con­of
Corp., 685,690-91, 1291,cord Gas 121N.H. 433A.2d 1295-­Natural

(1981).96
Finding among grounds alleged,no error the four we affirm the

decision.PUC

Affirmed.
All concurred.
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presented by appealPer curiam. The issues this case on concern
obligation give particular jurythe of the trial court to a instruction

adequacy impar-and the of a voir dire conducted to determine the
tiality jurors.of

charged receivingdefendant, Cote,The Rene was with stolen


