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Nourie,Wiggin (William,& of Manchester AnthonyS. Orcutt and C.
brief,Marts on the and orally), plaintiff.Mr. Orcutt for the

Devine, Millimet, P.A.,Stahl & Branch (Georgeof Manchester R.
brief,Moore on the and orally),Bartram C. Branch for the defend-

ant.

Souter, plaintiff appealsThe dismissingJ. from an order a suit
enjointo property allegedthe use of in heliport,Bedford for a to be a

determiningnuisance. In plaintiff provenwhether the had that the
operation heliportdefendant’s of the caused a substantial and

plaintiff’sunreasonable property,interference with the use of his
applicability zoningthe trial court considered the of the local ordi-

activity.nance to the defendant’s We hold that the trial court erred
rulingin zoningas a matter of law that the terms of the ordinance
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judgmentquestion. belowprohibit in We vacate thedid not the use
and remand.

large adjoiningplaintiff are ofThe and the defendant owners
land, purposes located in a “Resi-tracts used residential andof for

1981,Agricultural” zoning in In thedistrict Bedford.dential and
sought regulatory toapprovals from various authoritiesdefendant

operateportion propertyof and aallow him to use a his to house
commuting abuttingAllprivatehis use in to work.helicopter for

they objectionexcept noplaintiff indicated hadlandowners the that
plans. plaintiff apparently declined discussto the The todefendant’s

Although trial,plans the defendantthe with the defendant. at
findings plaintiffrequested of defend-that the had been aware the

unreasonably longobjectionsplans had his for anant’s and deferred
term, grant requests.trial court declined to thosethe

officials, zoningresponsible for enforcement of the townTown
ordinance, position that did not forbid the usetook the the ordinance

necessary con-heliport,of the for a and issued thedefendant’s land
permits. construction and hadstruction The defendant had finished

begun commuting,heliport daily plaintiffwhen theto use the for
alleged landingbrought plaintiffsuit in The that whenthis 1982.

off, danger amountingtaking helicopter producedand the noise and
nuisance, superior enjoin.private toto a which he the courtasked

Eaton, no(Chester Esq.) heard case and foundA E. theMaster
danger alleged. comparisonsplaintiffas the He made detailedsuch

helicopter’s motorizedof the noise with the noise of other vehicles.
halfwaypoint thethe noise heard from a betweenHe found that

during signifi-plaintiff’sheliport take-off did notthe houseand
cantly fiftythe of a chain saw at feet.exceed sound

per-ordinancetown had “noon to rule that theThe master went
helicopterhishelicopters” use ofand that defendant’staining theto

that the defend-concludedthenthe ordinance. Hedid not violate
private publicor nuisance.activity the ofdid rise to levelant’s not
the recommenda-J.) accepted master’s{Dunn,SuperiorThe Court

petition.tion and dismissed the

may onlyappeal whether the masterconsiderIn this we
Dobson v. Sta­of law. Seeor erred as a matterabused his discretion

that102, 972, (1983). conclude103, Weples, 972456 A.2d123 N.H.
construing zoningtown ordi­of law in thehe an errordid commit

ruling that wasultimate therenance, infects theand that this error
evidence of nuisance.insufficient

inter­charges “a and unreasonablepetition substantialThe
is,enjoyment property,” that aof hisplaintiff’s use andference with
155,495,Lillis, 492, 299112 A.2dprivate v. N.H.nuisance. Robie
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(1972). determining interfering158 In whether an act with use and
enjoyment is so unreasonable and to a nui-substantial as amount to

injunction, gravitysance and warrant an a court must balance “the
plaintiff against utilityof the harm to the the of the defendant’s

conduct, 496,community.”toboth himself and to the atId. 299 A.2d
at 159.

process,In this evidence that the defendant’s anact violates
applicable zoning relevant, though Pageordinance is not conclusive.

Brooks, 70, Railroad,(1918). (Inv. 79 N.H. 104 A. 286 Johnson v. 83
350, 357, 516, (1928), Page supraN.H. 143 A. 520 v. Brooks was

overruled, only holding contrarybut to the extent that its was to
Goodale, 150,Hanscomb v. (1923).81 N.H. 124 A. 458 andJohnson

significanceboth statutoryHanscomb dealt with the of inviolations
personal injury; apparentlyactions for Pagethus Johnson left as

good any event,law in nuisance actions. In Johnson was itself over­
“[b]y Sullivan,ruled force of statute . . . .” Vassillion v.[a 94later]

97, 100, 115, (1946)).N.H. 47 A.2d 118

Pagein supraThe rule v. Brooks onrests the fact that such
highly persuasiveordinances are societyindications of what consid­

in property.ers reasonable the use of properId. Therefore it was for
provisionsthe master in this case to consider the zoningof the town

ordinance, thougheven there was no reference to the ordinance
plaintiff’s petitioneither in the or in the defendant’s answer.

plaintiffThe claimed at trial that the defendant’s use of his land
heliportfor ordinance,the onlyviolated two sections of the one of

which, VI(A),Article dispositionis appeal.relevant to the of this
providesThat article agriculturalthat land in the residential and

subject “[a]nydistrict shall be permittedto use in General Residen-
tial District provisions applyunder the same as to residence in that

plus care, generalDistrict. . .” farminguses for health and certain
domestic industries. General gov-residential districts are in turn

by IV(B),erned Article single houses,which allows familyuse for
occupations,” churches,common “home “agricul-schools and limited

operations.”tural IV(B), providesArticle 1 that other uses“[n]o
specifiedthan those permitted.”here will be
languageThat last makes it clear that the Bedford ordinance is an

example of variety zoningthe common of prohibitsordinance that
uses for which provide permission. See,it does not e.g., Town of

Durrett, 29, 32,Salem v. 9,125 N.H. 480 (1984);A.2d 10 Dumais v.
Somersworth, 111, 113,101 700,N.H. 134 A.2d (1957);701 see also 4

PlanningWilliams, Jr.,N. American Land (1975)Law 94.14§
(contrasting “permissive”such “prohibitory”ordinances with ordi­
nances, which expresslyallow uses not prohibited).
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prevent exceptordinance was intended to uses . . .“[T]he
expressly permitted permitted.”... or incidental to uses so[those]

Somersworth, 114,supra at heldDumais v. 134 A.2d at 701. We have
that where such an ordinance does not otherwise define incidental or

use, by principalaccessory such use “must be occasioned the use but
customarily prin­with thebe subordinate to it. . . associated[and]
Durrett, 32,supracipal Town v. at 480 A.2d at 11use.” Salemof

(citations omitted).

maytype provide special exception, andThis of ordinance for
spe­possibility of variance exists. But without athe See RSA 31:72.

variance, particularexception prohibitscial or such an ordinance a
findingexpress permissionuse land in the absence of or a that theof

qualify accessory permitted.ause would as to use
expressly permit heliports,The Bedford ordinance does not and

special excep-nothe record indicates that the defendant obtained
prohibitedpermittingor variance one. The ordinance thereforetion

findings rulings qualifyheliport, and that it would as anthe absent
rulings,accessory findingsThe anduse. master made no such

subject.apparently partybecause neither raised the

make,express findings rulingsand that the master didThe
however, foregoing interpretation ofare inconsistent with the the

requestsplaintiff’s to rule that “use ofordinance. The master denied
zoningproperty governed by of thedefendant’s is the ordinance

Bedford,” property areTown of and that “the uses of defendant’s
VI(A)permitted Article and Articlerestricted to those uses under

Instead, Bedford has noIV(B) said he ruled “that.. .of ordinance.”
private,pertaining helicopters and that the defendant’sordinance to

helicopter in violation of theuse of his ... is notnoncommercial
any rulingZoning that theabsence ofBedford Ordinance.” In the

use,accessory this was error.heliport qualified as an

indicatingignoredconcluding, evidencenotIn so we have
ordinancenot believe that theof Bedford didthat the Selectmen

byplacedheliport. on the ordinanceprohibited the The construction
authorities, helpful, is neither con­while oftenthe local enforcement

Manchester,binding courts, 114 N.H.upon Piecuch v.clusive nor the
642,8, 10, the ordinance(1974), and failure to enforce314 A.2d 643

414,Concord, 413,meaning. v. 111Hancock N.H.cannot alter its
791, (1971). failure to enforce the ordinancea285 A.2d 792 Such

theprivate plaintiff who assumeshandicap adirectly notshould
protectmaintaining to himself.a nuisance actionofburden

arose,that, caseignored before thisevidencehave weNor
adopt to the ordi-to an amendmentdeclinedof the townthe voters
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prohibited heliports expressly.nance that would have This action
meaningcould not affect the of the ordinance as construed in accord-

authority by opinion.ance with the indicated our citations in this

conclude, therefore, rulingWe that the master erred in that
prohibit opera­on the record before him the ordinance did not the

alone,heliport. Standing however,oftion the our conclusion does not
require judgment,reversal of partythe for it is axiomatic that a
may urgenot reversal on the basis of an issue he has failed to raise
bqlow. Hampton, 307, 309,Daboul v. Town 124 N.H. 471 A.2dof
1148, (1983). party1149 Since in the trial court neither raised the

accessory use,issue of judgmentwe would not reverse the at the
plaintiff’s if partybehest he were the with the burden to raise the

however,hold,issue there. We that the haddefendant the burden to
present bearingraise the uponissue and to evidence it.

determiningIn pleadinghow to allocate these burdens of and
production accessory issue,when use is an helpwe have found little

prior authority jurisdiction. Althoughin in this there are black let-
allocating pleadingter proof, theyrules for burdens of and tend to

beg question. See, e.g., Hardy Merrill, 227,the v. 56 N.H. (1875)232
(party has the ifburden he would lose his case in the absence of

side); Judge Stone,evidence from either 593,v.Probate 44 N.H.of
(“the(1863) point602 proved byin partyissue is to be the who

asserts affirmative”).the

reality,In the allocation of such burdens turns on consider­
fairness,ations of policy. James, Jr.,convenience and F. Civil

(1965).PROCEDURE 7.8 We believe require§ that such considerations
the accessorydefendant to raise the issue of inuse a case like this. If

otherwise,the anyonerule were positionin present plain­the of the
requiredtiff presentwould be to questionevidence that the inuse

customarilywas not use,principalassociated with the even in cases
where that could be Satisfyingnot a serious issue. such a burden

judicial litigants’would money,waste time and and the waste would
particularly greatbe questionwhen the use in readilywas not

observable. We therefore hold legalitythat when the of a defend­
judgedant’s conduct is zoning ordinance,to be under a the defend­

ant who claims the accessorybenefit of the use doctrine has the
by pleading.burden to raise it his

The same considerations we have somethingdiscussed call for
more pleading,than a mere however. To ensure that the isissue not

frivolously,raised a defendant gomust also have the burden to for-
ward with primasufficient evidence to showingmake a thatfacie

qualifieshis use accessoryas an People Kollendar,one. See v. 10
252, (burden goN.Y.S.2d (1939)264 to proof pre-ex-forward with of
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Rathkopf,non-conforming defendant); Theisting on C. Lawuse is
PlanningZoning 45.04, 45-26, (4th 1985).ed.at 45-27 Seeandof §

777,771,Ass’n, 486 A.2dAppeal Educ. 125 N.H.also White Mts.of
283, (1984).287-88

evidence,gone with suchhas forwardthe defendantOnce
plaintiff’sexception thehowever, provide an tono reason towe see

needand the forgeneral prove existence of nuisanceto theburden
accessory use issueinjunction. point of a frivolousthat the riskan At

plaintiffrequiring a to over­no inpast, and there is unfairnessis
genuinelyshowing point inprima on acome a defendant’s facie

Therefore, like this has satisfiedin a casewhen the defendantissue.
accessory use,production ofpleading on the issueof andhis burdens

questioninprove that the use isplaintiff have the burden towillthe
accessorynot an use.

rules, judgment and remandapply we vacate theorder to theseIn
opportunity aan to raiseprovide the defendant withthe case to

evidence,accessory support if hethe same withclaim of use and to
ultimatelynot, plaintiffif carriesdo If he or thechooses to so. does

operation heliport not anprove of the is acces-the burden to that the
use, operation heliportsory the of thethe trial court must rule that

zoning ordinance.violates the
legality operation ofthe of the thethe court has determinedOnce

opinion, consider that con-heliport in it mustaccordance with this
in the whether the useon the ultimate issue case:clusion as evidence

an interference withquestion is so substantial and unreasonablein
aenjoyment property it constitutes nuisanceplaintiff’s of his that

enjoined.beand should

and remanded.Reversed

All concurred.


