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DeKavis, Hampton (Craig N.Salomon, SalomonTetter, ofGillis &
plaintiffs.orally), for theandon the brief

McEachern, (John H.Shaines, Madrigan of Portsmouth&
Hampton.orally), Town offor thebrief andon theMcEachern

orally, defend-Junkins, by for theHampton, brief andofM.Seth
intervenor, Sicard.Hill, Paul V.Incorporated, and theant Glen

legal “paperof athe statusBrock, in this case isAt issueJ.
whichplan a subdivisionplotted on the ofwasThe streetstreet.”

February 11,Planning onby Hampton Boardapproved thewas
developedhowever, orbeenquestion, has neverin1960. The land

inland is theundisputed fee title to thethatas a street. It isused
either side. Seeproperties the street onabutplaintiffs, whose

59,728, 732, (1978).Silva, 61Duchesnaye 394 A.2dv. 118 N.H.
rightsparties’ in theargue all of the otherplaintiffs thatThe

extinguished The defendantsRSA 231:51.been understreet have
rights under former RSAin the streetintervenor claimand the

1, they argueJanuary 1984), con-which(repealed effective36:29
supersedes 231:51.with and RSAflicts

land,quiet and a Mas-plaintiffs petition title to thefiled a toThe
in favor.Esq.) a decree theirShapiro, recommended(R. Peterter

report. A(Temple, J.) approved the master’sSuperiorThe Court
by and the interve-one of the defendantsfor reconsiderationmotion

interpretation rele-by Gray, of theBecause ournor was denied J.
master’s, the trial court’swe vacatediffers from thevant statutes

finding facts.judgment ofand remand for additional
throughmap,accompanying the lots numbered 17the sketchOn

Hampton.edge inon the eastern of the Glen Hill subdivision21 are
by plaintiffs in case—the Polizzosowned the thisLots 19 and 20 are

abutting on theUphams, respectively. those lotsthe The landand
intervenor,by It has never been athe Paul Sicard.east is owned V.

part of the subdivision.
dispute lots 19 20. Thein is the shaded area between andThe land

fifty-foot-regulations required ain force in thatsubdivision 1960
that,right undisputedway plotted in It isof be that location.wide
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board,by planning theplan approved thethe subdivision wassince
developed aor used as street.land has never been

Although property no to aappears the has accessit that Sicard
through fifty-foot strip,right way except the the recordpublic of

predecessors in title have invaria-and hisindicates that Mr. Sicard
narrow, right way property.bly private of for access to theirused a

foreclosing developmentruling of theappears a futureThus it that
Sicard,fifty-foot Mr. butstrip a street would not “land-lock”as

subdividing propertyhis under currentprevent him fromwould
regulations.

1983, seeking quietbrought April, toplaintiffs this action inThe
Uphamsfifty-foot strip. and the eachthe The Polizzostitle to

abuttingstrip respectivehalf of the theirclaimed fee title to that
right, (theinterest of the defendantsproperties, free of all title and

plain-developer) (Mr. Sicard). Theor the intervenortown and the
231:51, reads:claim was founded on RSA whichtiffs’

Ways. Any street, alleyor within this“Dedicated lane
by beingpublicdedicated to usestate which has been

byupon plan platted theshown a of landsdrawn or
owner, plan,with suchand the sale of lots in accordance

discharged publicand all servitudeshall be released from
street, alley opened,land or shall be built orunless such

public yearsused for travel within from such dedication.”20
arguedand the that RSA 231:51 wasThe defendants intervenor

bysuperseded purposes provisions of the formerfor of this case the
36,chapter was enacted later than RSA 231:51. RSARSA which

by (Supp. 1983)) pro-chapter (since replaced chapter36 RSA 674
vided, mayamong things, planningthat boards be authorizedother
by municipality regulate RSA 36:19 eta to the subdivision of land.

Januaryby seq. 1983),seq. (replaced (Supp.et effectiveRSA 674:35
1,1984).

36:29, which readwas laid at trial on the former RSAGreat stress
as follows:

Existing Platting From and after the“Status of Statutes.
planning expressly acquiredhavea board shalltime when

jurisdictionplatting in the manner described herein such
statutoryjurisdiction shall be exclusive and all control

bygrantedplats of land other stat-over or subdivisions
harmony provisionsutes shall so far as is in with the

planning board ashereof be deemed transferred to the
described, and, regula-so far as theherein authorized and

oftions of such statutes are inconsistent with such the
granted bypowers expressly ordinanceherein as have



401

byadopted municipalitybeen a and wherever made
planning according provisionsavailable to a board to the

hereof, they hereby application,are to have nodeclared
long powers herebyforce or effect so as the conferredsaid

by municipality.”shall continue to be exercised a

argued,The and intervener have at trial indefendants both and
grantappeal, jurisdictionofthis this broad be inthat should read

conjunction 36:21, permitted planningthewith former RSA which
regulations proper arrangementadoptboards to “for the and co-

existingordination of streets within in othersubdivisions relation to
plannedor ... .”streets

argumentTogether, runs, provisions approv-implythe thatthese
plan rights”of aal subdivision increates the town a “reservation of

plotted plan,in all onstreets that whether or not those streets are
developed years. otherwise, argued,within 20 To hold it is would

purpose planning statutes; namely,of permitdefeat the the board to
long-range growthplanning development.of a town’s and See

36:10,former RSA :13 and :14.
The master ruled “that in ofRSA 231:51 is not and itself incon-

powers by Hampton Planningsistent with the exercised the Board.”
suggestedHe the applicationthat board havecould avoided the of

by statingsimply (whenRSA 231:51 approved plan)it the that RSA
apply. that,231:51 would not He then held because the board had

this,not strip openeddone becauseand the had never been or used
public travel, rights generalfor strip publicall into the the and the

years.town had been dissolved after 20
board,We do the planningnot read statutes to mean that the act-

ing alone, power prevent applicationhas the to the of RSA 231:51 to
analysis beginsa street like conceptthis one. Our with the around

which acceptance.RSA 231:51 revolves—that of dedication and

public highway mayA any ways:be created in (1)one of four
through taking bythe of layingland eminent domain and the out of

governmentalhighway by througha authority;some (2) the con­
public land; through twentystruction of on (3) yearsa road of use

by public; bythe (4) acceptance.or dedication and RSA 229:1.

An ofoffer a maydedication of street be made in several
ways, among by filingthem the a plan plan­of subdivision with a

Thompson Propertyning generallyboard. See 2 on Real 369§
(1980 replacement vol.). Acceptance of a street isdedicated a dis­

event, legalcrete implications.with broad It turns the street into a
public highway, thereby cityand acceptingrenders the or town
“liable for maintenance,its construction and hap-or for accidents
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347, 350,Manchester,Harrington 82pening upon v. 76 N.H.it. ...”
716, (1912).A. 718

time, accept-that, in effect a’tthatHarrington under the lawheld
by publicthrough the foronly the use of a streetance could occur

authorityby public in accord-years, “by beingtwenty laid outor
however,holding, wasId. The case’s crucialthe statute.”ance with

right inpermanently vested theaof dedication createdthat an offer
Harrington,350-51, at Inaccept Id. at 82 A. 718.the street.town to

thirty-eight years after thealmostacceptance not occur untildid
offer of dedication.

1913, only year afterin onelegislature RSA 231:51enactedThe
legislature’sevidently response clearin to it. TheHarrington, and

a dedicated20-year after whichtime limitwas to create aintent
the consent of thelonger accepted or used withoutbecould nostreet

731,Silva,See, Duchesnaye at 394 A.2de.g., v. 118 N.H.fee owners.
602,190, 192,Prendiville, 60360; 291 A.2dYoung 112 N.H.v.at

(1972).
1935, Amongch. 55.chapter in 1935. Laws36 was enactedRSA

following:provisionsits was the
Every plat approvedApproved.PlatsStatus of“36:24

shall, by approval, beofby planning virtue suchboardthe
to or aor an additionan amendment ofdeemed to be

Approval of amap part thereof.and aof the officialdetail
accept-anor effectplat deemed to constituteshall not be

public of the dedicationby municipality or thetheance
uponopen spaceground shownany orof street or other

plat.”the
section, 36:25, aprovided that1935, Another RSA55:24.Laws

planning boardaccept withoutmunicipality a streetcould not
by(in city)a orby vote of the councilexcept a two-thirdsapproval,

1935,meeting.majority Laws 55:25.of a townvote
provide that a dedi­1945, amended toFinally, in 229:1 wasRSA

“accepted”highwaypublic when it waswould become acated street
authorityby public ortown, layingcity independent outby of aa or

1945, We haveby public. 188:1.twenty years’ the Lawsuse
byacceptance the munic­formalmean a mereconstrued this to that

Per­meeting) will suffice. Seecity townipality (i.e., the council or
576,267, 268, 140 (1958).Claremont, A.2d 577101rotto v. N.H.

subject-mat­upon the samethat “all statutesIt is axiomatic
any them . . . .”interpreting one ofinbe consideredter are to

720, By492, 495, (1930).Manchester, 152 A. 72284v. N.H.O’Brien
above, interpret phrasethelegislative history wenotedreason of the

refer toin 231:51 tobuilt, public travel” RSAfor“opened, or used
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acceptance, may ripen acceptance.or use which into willWe accord-
ingly phrase broadly statutoryconstrue that to include later
changes meaning acceptance.in the of To hold otherwise would

changes.purposedefeat the of those

case, purposeIn this the of the 1945 amendment to RSA
municipalities onlyaccept229:1—to enable to dedicated streets with

a formal vote—would be defeated if we construed RSA 231:51 to
require rightssome additional action. The reversion of contem­

byplated only municipality231:51 was toRSA meant occur when a
yearstwenty responsibilitiesfailed for to theassume that accom­

pany street,acceptance publicof a and nowhen there was use that
eventually ripen acceptance.could into Because a formal vote of

acceptance assumption responsibilities,constitutes such an of it sat­
requirementsisfies the of RSA 231:51.

hand, expresslyOn the other the former RSA 36:24 states
approval plan by planningthat of a subdivision a board does not

acceptance any Thus,constitute of plan.street shown on the the
power applicationto avoid of powersRSA 231:51 notwas one of the

granted” planning 36:29,“herein to boards under former RSA and
preempt applicationthe latter statute cannot of RSA 231:51 ato

street that accepted by municipality.has never been the
acceptanceWhether an occurred in this case is not clear from the

record, appears unlikely.but it specificThe master made no refer-
subject.ence to the “AgreedHe did refer to an Statement of Facts”
by parties,submitted the followingwhich paragraphincludes the

by reference:

public“9. It is not clear from records whether or not the
strip bydedication of the acceptedwas the Town of

Hampton.
A. accepted, accordingCarolan Avenue was to records

in Hamptonthe office of Manager August 11,the Town on
1961.

HamptonB. The ofTown has not assessed or taxed
strip 1960, uponthe since based the best records available

at the Assessors Office.
regulationsC. The subdivision Hamp-of the Town of

ton, in approvaleffect at the of plan, providetime of the
(Section D.) approval plotIII that of the does not consti-

acceptancetute an of the dedication.
D. Town officials have indicated that the ordinance to
contrary notwithstanding Town, facto,the acceptedthe de

upon approvalsuch dedication at all times relevant
hereto.”
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9(C) mere­paragraphin wasreferred toBecause the ordinance
36:24, it is clearformer RSAly repetition the second sentence ofa of

by acceptance.approval planning board could not constitutethat the
strip opened aundisputed that the was never or used asBecause it is

street, throughonly aacceptance could have occurred formal vote
11,Meeting Februaryby prior TheHampton Town to 1980. casethe

makingsuperior purpose ofthe court for the limitedis remanded to
was,finding acceptance.a formal If therea whether there was such

applied, ofcannot be under our construction theRSA 231:51
statute, rights, plaintiffs’ petitionand theto defeat the town’s

acceptance,noshould be denied. If there was formal RSA 231:51
granted.petitionapplies and the should be

Finally, plaintiffsthe award of costs to the under RSA 498:5-c
onlypermits award ofthe costs towas clear error. That statute

disputed property.inwho claim no title or interestdefendants
case,an in we need not decide theBecause it is not issue this

regardingresponsibilitiesof a a dedicated street thatextent town’s
accepted solely purposes possible development.for of future Weis

note, however, statutory questionleaves the inthat the current law
doubt, legislature.and we commend it to the attention of thesome

remanded.andVacated

All concurred.


