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matter of defense which affect theweaknesses are aor
weight but not determine its admissi-of the evidence does

nobility. for should be lesstests intoxicationScientific
laymentrustworthy whoviews of untrained havethan the

testifyalways permitted as onto to intoxication thebeen
smell,sight, speechof and locomotion.”basis

458,414, 416, 158 (1960);Roberts, v.A.2d 460 State102 N.H.State v.
72, 597,Gallant, 75, (1967); Kupetz,v.State108 227 A.2d 599N.H.

335, any722, 723, having(1975).350 A.2d 336115 “[E]videnceN.H.
slight, prove particular competentistendency, to a facthowever

300, 303, 841,Railway, 109v. 79 N.H. A.proof of the fact.” Mason
(1919).843

indicatingcase, presented that theIn this evidence was
accurately justsamplea test aftersimulatormachine measured

sample.analyzing The defendant did notthe defendant’s breath
question byin was radiopresent that the machine affectedevidence

requiredinterference, toState wasclaimed that thebut instead
placednevernot affected. We havemachine was sothat theshow

upon prior the admission of scien­requirement tothe Statesuch a
so this case. We thereforeto do inresults and declinetific test

breathalyzerof theof the resultscourt’s admissionaffirm the trial
test.

Affirmed.

All concurred.
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Concord,Siff, by orally, parentsS. David of brief and for the of
Tricia and Trixie H.

Soden,Sulloway, (Peter& of onHollis Concord F. Imse the brief
guardianorally), adand as litem for Tricia and H.Trixie

Smith, Minkow,Gregory attorney general (Peter attorney,H. onJ.
orally),brief and forthe the State.

SOUTER, parents appealofJ. The two minor children under RSA
(Supp. 1983) Countyfrom of the567-A:l a decree Merrimack Pro-

terminating rights(Cushing, J.), parentalbate Court their under
170-C:5, (Supp. 1983). probateRSA III father theThe claims that

jurisdiction rights,court lacked to terminate his he wasbecause not
neglectrespondent in proceedingnamed athe related under RSA

chapter (Supp. 1983). parents ap-169-C theBoth claim that court
plied determiningerroneous standards for forthat the conditions
termination had been satisfied. We affirm.

appellantsThe parents Duringtheare natural of nine children.
Vermont,family’s earlier residence in ofthe the courts that State

rightsappellants’ parentalterminated the over six of the children
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adoption.grounds neglect forand released the children Oneon of
1983,child, appellants; the arethe other twoborn in remains with

subjects appeal.of thisthe
infants, they placedwere in thetooWhen these two children were

adjudication neglect.followingcustody an ofof of Vermontthe State
kept filthychildren had been in sur-indicates that theThe record

roundings by animal feces and other noxious debris.contaminated
Concord,1979,January totheir wished to move NewIn mother

Hamp-Hampshire, their at thewhere father was incarcerated New
aggravatedfollowing of sexualHospital, conviction feloniousshire

then, respectively,Trixie were tenminor. Tricia andassault on a
yearsand old. Vermont authoritiestwo one-halfmonths and

subjectcustody, require-to the mother’s toreleased the children
housing peri-in and allowshe obtain suitable Concordments that

inspections by Hampshire authorities.Vermont or Newodic
Hampshire, anmother children moved to NewSoon after the and

petitionDepartment a in theof filed Con-officer the Concord Police
neglectcharging with under RSAthe mothercord District Court

1983)). Although(now (Supp. the was not169-C:7 father169:3 RSA
respondent, that he had actualthe record indicatesnamed as a

hospital actuallycharges. release from the henotice of After histhe
stagesappeared by in of the case.counsel later

1979,5, temporaryFebruary awarded cus-the district courtOn
Welfare, providedtody Hampshire of which hasto Divisionthe New

proceedings,At later thefor the children ever since.foster care
livingmother and children had beenevidence that theState offered

tunnels,Hospital’s which wereand in thein an automobile State
timedirty child had bronchitis at theand infested with vermin. One

petitions filed.the were
(nowhearingdispositional 169:9 RSA 169-C:19At the under RSA

1979,21,May court found that the(Supp. 1983)), held on the district
neglected. accepted recommendationIt the division’schildren were

rights while childrenvisitation thethe should havethat mother
thedivision also recommended thatremained in foster care. The

parent,counselling to be effective that sheon how anmother receive
hospitalhousing, thethe court seek release ofdecent and thatobtain

reports father’son the treatment.
yearsreplete that for some fourThe is with evidencerecord

behest,division, repeatedmade effortsthe court’sthe atthereafter
tothe could be returnedwhich childrento foster conditions under

mother,equally laterparents. that the andThe record is cleartheir
father, correct theto make efforts sufficient tothe failed or refused

finding neglect. The motherhad the ofconditions that led to
counselling, to meetoften failed or refused evenobtained no she
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workers, occasionally killto them. Fol-case she threatenedandwith
lowing release, significant providehe no efforts tothe father’s made

the children.for
chronological of out thesebrief review the record bears conclu-A

1980,hearing February district courta in the recom-sions. At
counsellingobtain work with thethat the mother and divi-mended

progress,provide Despite littleto for children’s inthe care.sion
jointly plana caseMay 1980 the division and the mother submitted

169-C:21, (Supp. 1983). plan called forRSA II The the sub-under
report psychiatricofmission a full on the father’s condition and a

psychological planof the theevaluation mother. sheUnder was
obligated employment,to obtain so that she could contribute some-
thing children,supportfor the placeof the aand to obtain suitable
for the children to live.

later, 1980,monthsSix in November the district court ordered
care, consideringthat the children inremain foster reportsafter
guardianfrom the division of welfare and the ad litem that neither

parent complied fully plan.had with the case Evidence indicated
the father hospitalthat had failed to of reportsauthorize the release

Although jobon his condition. the mother had aobtained and hous-
ing, unwillingshe had cooperatebeen or psychia-unable to with the

attempted psychologicaltrist who had to make a evaluation of her
guardian opinionThecondition. children’s ad thelitem held that the

problems parentof the yetroots mother’s as a and homemaker were
againresponse,to be addressed. In psy-the district court ordered a

chological Althoughevaluation of the themother. court also author-
theized mother’s visitation with the children outside the foster

home, two months later it revoked forthat order outside visitation
finding irresponsibly exercisingafter that the mother had acted in

privilege, evaluation,her visitation had refused to have the and had
cooperateto the appointedrefused with counsel courtwhom the had

her.for
July 1981,In hospital rejectedthe released the father. He his

parole officer’s torecommendation with thecommunicate division of
welfare about his and responsechildren made no to the division’s

Mayefforts 1982,own to meet with him. It was not ofuntil and after
repeated requests, signed authorizingthat he a hospitalrelease the

histo share records the districtwith court.
By 1981,October the district court found that “exhaustive efforts

by partiesbeen made family unit,all to[had] reunite this but in
every instance those byefforts been frustrated and refused the[had]
parents . . . .” The court recommended divisionthat the seek termi-

parental rightsnation of in probatethe Thecourt. division did not
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however, 9, 1981,immediately, fatherdo so and on November the
through counsel, proceedings.in the courtformally appeared, district

largely unchanged.year, ItremainedFor another conditions
livingduring period parents to maintainappears this the failedthat

appropriate Thequarters been for the children.that would have
dwellinghe foundparole later testified that had thefather’s officer

messy and malodorous.
December, 1982, psy-parentsthe met athat withIt not untilwas

chiatrist, years appointment had been made forthe firsttwo after
times, theAlthough they psychiatrist three moremet with thethem.
merelyparents the visits tothe had madedoctor concluded that

par-impression appearance.at Botha later courtcreate a favorable
affectingpsychological problemsforents offered treatmentwere

children,ability it.but both refusedtheir to care for the
1983, againFinally, the court reviewed the casein March district

parents thethe had frustrated substantialand concluded that
had to. reunite the fam-efforts the court and the division madethat

ily. time, the district court recommended a termina-For a second
22,August 1983, therights. the division filedparentaltion of On
County Court, whichpresent petition in Probatethe Merrimack

1, appellantsgranted petition The claim thaton December 1983.the
byprobate error.court’s is taintedthe order

alone,by histhe father who restsThe such error is claimedfirst
170-C:5,argument (Supp. 1983).III He notesthe of RSAon terms

petitionin ledrespondenta the thatthat was not named as 1979he
(Supp.finding neglectofthe court’s under RSA 169-C:18to district

partynot to district1983). since he was a theHe maintains that
exist,neglect originallythe was found toproceedingcourt in which

ofcharged a to the conditionsmay with failure correcthe not be
Therefore, argues, no to ter-neglect. probate court had basishe the

170-C:5, 1983).rights (Supp. Heparental under IIIhis RSAminate
duesuggests standards ofthe order offendsthat termination

process.

readingwhollyargument a of subsec­rests on erroneousHis
provide parenta havedoes that musttion That subsection notIII.

neglect pro­chapterin 169-Crespondent an RSAbeen the named
requiresrights beceeding parent’s can terminated. Itbefore that

question condi­parent have “failed to correct therather the inthat
finding,”findingleading 18 months of theto a withintions such

rectifydespite efforts to conditions.the district court’s

finding neglectled ofcase conditions that to theIn this the
inabilityunwillingness par­were, analysis, the or of thein the final

decency chil-living for theprovide conditions of minimalents to
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present ample of the father’s fail-The record contains evidencedren.
neglectactually knew of theure to correct these conditions. He

party uponproceedings, a to them his release from Newbecame
Hampshire Hospital, of the welfare division torebuffed the efforts

neglect,amelioratinghim in the conditions of and refusedinvolve
help responsible parent.offered to him to become a Histreatment

eighteen bybeyond requiredcontinued far the months thefailure
statute, right probateup of the court’s decree. The evi-to the time

satisfy statutory standards,sufficient to the anddence is more than
any process.provides issue of due Theno colorable basis to raiseit

terminating rights.probate in the father’scourt was warranted
assignment of theThe of error is raised on behalf mothersecond

requiredcourt should not havealone. She asserts that the district
counselling argues“parenting thereforeher to obtain in skills.” She

probate considered her failurethat the court should not have to
counselling parentalreceive it that hersuch when determined

rights should be terminated.

argument any pro­This issue. Thefails to raise substantial
rightsparental simplybate court did not terminate the mother’s

comply specificbecause she had failed to with a district court order.
Rather, complianceapparent probateisit that the court treated or

merely bearingnoncompliance onwith such orders as evidence the
issue, parents to theirbroader whether the had failed address own

ignoranceconditions of and indifference to the children’s welfare
Hence,originally findings neglect. any argu­that had led to the of
requiredment about whether the district court should have counsel-­

ling “parenting point. pro­in skills” misses the The issue before the
parents remedybate court was whether the had failed to conditions

neglect, probate justof and it is obvious that the court addressed
this issue.

remaining assignmentsThe of error are raised on behalf of both
jointparents. Their first claim is that the evidence was insufficient

support probate specific findings beyondto several of the court’s a
H._, 713, 716,doubt.reasonable See State v. Robert 118 N.H.

1387, challenge(1978). They393 A.2d 1389 both the conclu-court’s
bynon-cooperation”the parentssion that “record is one of the “with

rectifythe Division of Welfare and tothe Court the conditions” and
parents “meaningfulits conclusion that the made no effort re-to

family.unite” the

opinion,From the of instatement facts this it beshould
probate beyondobvious that the court was warranted a reasonable

comingindoubt to these conclusions. While the mother did obtain a
job housing, housing dirtyand some there was evidence that the was
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Although children,and malodorous. the mother visited the there
inadequacieswas evidence that she refused even to consider her own

neglect,that had resulted in the conditions of and there was evi-
parent any plausible attemptdence that neither made to take

advantage counselling therapyof the and available to them. While
might argue phrasing probateone with the of the court’s conclusion

parentsthat the had been “content to allow the Division of Welfare
keep years,”periodto these two children in afoster care for of four

parents continually unwillingthe fact remains that the were to
respond promptings.to most of the district court’s There was clear
evidentiary support for the court’s ultimate conclusions that the
parents eighteenhad failed for at least months to correct the condi-

neglect, despitetions of the court’s efforts.
appellants press assignment They argueThe one further of error.

findingthat the court failed to make a crucial that must be made
parental rights remedybefore can be terminated for failure to con-

neglect: finding neglect specificditions of a that the inhas resulted
H._authority theyharm to the children. As cite v.State Robert

supra, brought 170-C:5, III,a bycase under RSA as amended Laws
1975, showing specific280:5. There we held that “absent a of harm

children, ‘growing up disadvantagedto the in a so-called home is
not a sufficient basis for coercive intervention’” in the form of ter-

parental rights. 719,mination of (citationId. at 393 A.2d at 1391
omitted).

probate findingIt is true that in this case the court made no
expressed Nevertheless,“specificin terms of harm.” for two reasons

First, byprovenwe find no error. the conditions of filth the evidence
anything merelyin this exceedcase that could be called a “disad-

vantaged home,” satisfyand would the Robert H. standard.
Second, future,important longerand more for the Robert H. is no

authority III,applyingto be taken as in subsection for that subsec-
1978,tion has been amended since Robert H. was Indecided. subsec-

require proof parents’tion III did not that the failure to correct the
neglect persisted eighteenconditions of had for at least months.

any theoretically possibleSince a failure of duration was then a
terminating rights,parental required showingbasis spe-for we a of

preclude possibility infringing constitutionallycific harm to the of
protected liberty proof merelyinterests on of dea minimis failure to

Doe, 634,take corrective action. id. In re 123 N.H. 465 A.2dSee Cf.
H., 382,(1953);925 re (1979).In Brenda 119 402N.H. A.2d 169

1983, however, legislatureIn the amended subsection III to
require proof parents’ per­that the failure to correct conditions had

is,eighteen therefore, longer anysisted for at least months. There no
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danger veryaccomplish in short timethat a failure to much a could
right.parentalof a Hencelead to the termination fundamental we

process require proof “specificthat due does not of harm”conclude
necessary findings parentsthe haveover and above the that failed

eighteenlong rectify neglect,as months to the conditions offor as
attempts promotedespite the court’s to their correction.

error, judg-appellants’in andWe find no merit the claims of the
probate court isment of the therefore affirmed.

Affirmed.

All concurred.
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