418 e

or weaknesses are a matter of defense which affect the
weight of the evidence but does not determine its admissi-
bility. Scientific tests for intoxication should be no less
trustworthy than the views of untrained laymen who have
always been permitted to testify as to intoxication on the
basis of sight, smell, speech and locomotion.”

State v. Roberts, 102 N.H. 414, 416, 158 A.2d 458, 460 (1960); State v.
Gallant, 108 N.H. 72, 75, 227 A.2d 597, 599 (1967); State v. Kupetz,
115 N.H. 722, 723, 350 A.2d 335, 336 (1975). “[Elvidence having any
tendency, however slight, to prove a particular fact is competent
proof of the fact.” Mason v. Railway, 79 N.H. 300, 303, 109 A. 841,
843 (1919).

Il In this case, evidence was presented indicating that the
machine measured a simulator test sample accurately just after
analyzing the defendant’s breath sample. The defendant did not
present evidence that the machine in question was affected by radio
interference, but instead claimed that the State was required to
show that the machine was not so affected. We have never placed
such a requirement upon the State prior to the admission of scien-
tific test results and decline to do so in this case. We therefore
affirm the trial court’s admission of the results of the breathalyzer
test.

Affirmed.

All concurred.
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S. Dawid Siff, of Concord, by brief and orally, for the parents of
Tricia and Trixie H.
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the brief and orally), for the State.

SOUTER, J. The parents of two minor children appeal under RSA
567-A:1 (Supp. 1983) from a decree of the Merrimack County Pro-
bate Court (Cushing, J.), terminating their parental rights under
RSA 170-C:5, III (Supp. 1983). The father claims that the probate
court lacked jurisdiction to terminate his rights, because he was not
the named respondent in a related neglect proceeding under RSA
chapter 169-C (Supp. 1983). Both parents claim that the court ap-
plied erroneous standards for determining that the conditions for
termination had been satisfied. We affirm.

The appellants are the natural parents of nine children. During
the family’s earlier residence in Vermont, the courts of that State
terminated the appellants’ parental rights over six of the children
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on grounds of neglect and released the children for adoption. One
child, born in 1983, remains with the appellants; the other two are
the subjects of this appeal.

When these two children were infants, they too were placed in the
custody of the State of Vermont following an adjudication of neglect.
The record indicates that the children had been kept in filthy sur-
roundings contaminated by animal feces and other noxious debris.
In January 1979, their mother wished to move to Concord, New
Hampshire, where their father was incarcerated at the New Hamp-
shire Hospital, following conviction of aggravated felonious sexual
assault on a minor. Tricia and Trixie were then, respectively, ten
months and two and one-half years old. Vermont authorities
released the children to the mother’s custody, subject to require-
ments that she obtain suitable housing in Concord and allow peri-
odic inspections by Vermont or New Hampshire authorities.

Soon after the mother and children moved to New Hampshire, an
officer of the Concord Police Department filed a petition in the Con-
cord District Court charging the mother with neglect under RSA
169:8 (now RSA 169-C:7 (Supp. 1983)). Although the father was not
named as a respondent, the record indicates that he had actual
notice of the charges. After his release from the hospital he actually
appeared by counsel in later stages of the case.

On February 5, 1979, the district court awarded temporary cus-
tody to the New Hampshire Division of Welfare, which has provided
foster care for the children ever since. At later proceedings, the
State offered evidence that the mother and children had been living
in an automobile and in the State Hospital’s tunnels, which were
dirty and infested with vermin. One child had bronchitis at the time
the petitions were filed.

At the dispositional hearing under RSA 169:9 (now RSA 169-C:19
(Supp. 1983)), held on May 21, 1979, the district court found that the
children were neglected. It accepted the division’s recommendation
that the mother should have visitation rights while the children
remained in foster care. The division also recommended that the
mother receive counselling on how to be an effective parent, that she
obtain decent housing, and that the court seek the release of hospital
reports on the father’s treatment.

The record is replete with evidence that for some four years
thereafter the division, at the court’s behest, made repeated efforts
to foster conditions under which the children could be returned to
their parents. The record is equally clear that the mother, and later
the father, failed or refused to make efforts sufficient to correct the
conditions that had led to the finding of neglect. The mother
obtained no counselling, she often failed or refused even to meet
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with case workers, and she occasionally threatened to kill them. Fol-
lowing the father’s release, he made no significant efforts to provide
for the children.

A brief chronological review of the record bears out these conclu-
sions. At a hearing in February 1980, the district court recom-
mended that the mother obtain counselling and work with the divi-
sion to provide for the children’s care. Despite little progress, in
May 1980 the division and the mother jointly submitted a case plan
under RSA 169-C:21, II (Supp. 1983). The plan called for the sub-
mission of a full report on the father’s psychiatric condition and a
psychological evaluation of the mother. Under the plan she was
obligated to obtain employment, so that she could contribute some-
thing for the support of the children, and to obtain a suitable place
for the children to live.

Six months later, in November 1980, the district court ordered
that the children remain in foster care, after considering reports
from the division of welfare and the guardian ad litem that neither
parent had complied fully with the case plan. Evidence indicated
that the father had failed to authorize the release of hospital reports
on his condition. Although the mother had obtained a job and hous-
ing, she had been unable or unwilling to cooperate with the psychia-
trist who had attempted to make a psychological evaluation of her
condition. The children’s guardian ad litem held the opinion that the
roots of the mother’s problems as a parent and homemaker were yet
to be addressed. In response, the district court again ordered a psy-
chological evaluation of the mother. Although the court also author-
ized the mother’s visitation with the children outside the foster
home, two months later it revoked that order for outside visitation
after finding that the mother had acted irresponsibly in exercising
her visitation privilege, had refused to have the evaluation, and had
refused to cooperate with the counsel whom the court had appointed
for her.

In July 1981, the hospital released the father. He rejected his
parole officer’s recommendation to communicate with the division of
welfare about his children and made no response to the division’s
own efforts to meet with him. It was not until May of 1982, and after
repeated requests, that he signed a release authorizing the hospital
to share his records with the district court.

By October 1981, the district court found that “exhaustive efforts
[had] been made by all parties to reunite this family unit, but in
every instance those efforts [had] been frustrated and refused by the
parents . . ..” The court recommended that the division seek termi-
nation of parental rights in the probate court. The division did not
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do so immediately, however, and on November 9, 1981, the father
formally appeared, through eounsel, in the district eourt proceedings.

For another year, conditions remained largely unchanged. It
appears that during this period the parents failed to maintain living
quarters that would have been appropriate for the children. The
father’s parole officer later testified that he had found the dwelling
messy and malodorous.

It was not until December, 1982, that the parents met with a psy-
chiatrist, two years after the first appointment had been made for
them. Although they met with the psychiatrist three more times, the
doctor concluded that the parents had made the visits merely to
create a favorable impression at a later court appearance. Both par-
ents were offered treatment for psychological problems affecting
their ability to care for the children, but both refused it.

Finally, in March 1983, the district court again reviewed the case
and concluded that the parents had frustrated the substantial
efforts that the court and the division had made to.reunite the fam-
ily. For a second time, the district court recommended a termina-
tion of parental rights. On August 22, 1983, the division filed the
present petition in the Merrimack County Probate Court, which
granted the petition on December 1, 1983. The appellants claim that
the probate court’s order is tainted by error.

The first such error is claimed by the father alone, who rests his
argument on the terms of RSA 170-C:5, III (Supp. 1983). He notes
that he was not named as a respondent in the 1979 petition that led
to the distriet court’s finding of neglect under RSA 169-C:18 (Supp.
1988). He maintains that since he was not a party to the district
court proceeding in which the neglect was originally found to exist,
he may not be charged with a failure to correct the conditions of
neglect. Therefore, he argues, the probate court had no basis to ter-
minate his parental rights under RSA 170-C:5, III (Supp. 1983). He
suggests that the termination order offends standards of due
process.

His argument rests on a wholly erroneous reading of subsee-
tion III. That subsection does not provide that a parent must have
been the named respondent in an RSA chapter 169-C neglect pro-
ceeding before that parent’s rights can be terminated. It requires
rather that the parent in question have “failed to correct the condi-
tions leading to such a finding within 18 months of the finding,”
despite the district court’s efforts to rectify conditions.

Il o this case the conditions that led to the finding of neglect
were, in the final analysis, the unwillingness or inability of the par-
ents to provide living conditions of minimal decency for the chil-




e 423

dren. The present record contains ample evidence of the father’s fail-
ure to correct these conditions. He actually knew of the neglect
proceedings, became a party to them upon his release from New
Hampshire Hospital, rebuffed the efforts of the welfare division to
involve him in ameliorating the conditions of neglect, and refused
treatment offered to help him to become a responsible parent. His
failure continued far beyond the eighteen months required by the
statute, right up to the time of the prebate court’s decree. The evi-
dence is more than sufficient to satisfy the statutory standards, and
it provides no colorable basis to raise any issue of due process. The
probate court was warranted in terminating the father’s rights.

The second assignment of error is raised on behalf of the mother
alone. She asserts that the distriet court should not have required
her to obtain counselling in “parenting skills.” She therefore argues
that the probate court should not have considered her failure to
receive such counselling when it determined that her parental
rights should be terminated.

Il This argument fails to raise any substantial issue. The pro-
bate court did not terminate the mother’s parental rights simply
because she had failed to comply with a specific distriet court order.
Rather, it is apparent that the probate court treated compliance or
noncompliance with such orders merely as evidence bearing on the
broader issue, whether the parents had failed to address their own
conditions of ignorance and indifference to the children’s welfare
that had led originally to the findings of neglect. Hence, any argu-
ment about whether the district court should have required counsel-
ling in “parenting skills” misses the point. The issue before the pro-
bate court was whether the parents had failed to remedy conditions
of neglect, and it is obvious that the probate court addressed just
this issue.

The remaining assignments of error are raised on behalf of both
parents. Their first joint claim is that the evidence was insufficient
to support several of the probate court’s specific findings beyond a
reasonable doubt. See State v. Robert H. , 118 N.H. 713, 716,
393 A.2d 1387, 1389 (1978). They challenge both the court’s conclu-
sion that the “record is one of non-cooperation” by the parents “with
the Division of Welfare and the Court to rectify the conditions” and
its conclusion that the parents made no “meaningful effort to re-
unite” the family.

- From the statement of facts in this opinion, it should be
obvious that the probate court was warranted beyond a reasonable
doubt in coming to these conclusions. While the mother did obtain a
job and some housing, there was evidence that the housing was dirty
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and malodorous. Although the mother visited the children, there
was evidence that she refused even to consider her own inadequacies
that had resulted in the conditions of neglect, and there was evi-
dence that neither parent made any plausible attempt to take
advantage of the counselling and therapy available to them. While
one might argue with the phrasing of the probate court’s conclusion
that the parents had been “content to allow the Division of Welfare
to keep these two children in foster care for a period of four years,”
the faet remains that the parents were continually unwilling to
respond to most of the distriet court’s promptings. There was clear
evidentiary support for the court’s ultimate conclusions that the
parents had failed for at least eighteen months to correct the condi-
tions of neglect, despite the court’s efforts.

The appellants press one further assignment of error. They argue
that the court failed to make a crucial finding that must be made
before parental rights can be terminated for failure to remedy con-
ditions of neglect: a finding that the neglect has resulted in specifie
harm to the children. As authority they cite State v. Robert H.
supra, a case brought under RSA 170-C:5, I, as amended by Laws
1975, 280:5. There we held that “absent a showing of specific harm
to the children, ‘growing up in a so-called disadvantaged home is
not a sufficient basis for coercive intervention’” in the form of ter-
mination of parental rights. Id. at 719, 393 A.2d at 1891 (citation
omitted).

It is true that in this case the probate court made no finding
expressed in terms of “specific harm.” Nevertheless, for two reasons
we find no error. First, the conditions of filth proven by the evidence
in this case exceed anything that could be called merely a “disad-
vantaged home,” and would satisfy the Robert H. standard.

Second, and more important for the future, Robert H. is no longer
to be taken as authority in applying subsection III, for that subsec-
tion has been amended since Robert H. was decided. In 1978, subsec-
tion III did not require proof that the parents’ failure to correct the
conditions of neglect had persisted for at least eighteen months.
Since a failure of any duration was then theoretically a possible
basis for terminating parental rights, we required a showing of spe-
cific harm to preclude the possibility of infringing constitutionally
protected liberty interests on proof of a merely de minimis failure to
take corrective action. See id. Cf. In re Doe, 123 N.H. 634, 465 A.2d
925 (1953); In re Brenda H., 119 N.H. 882, 402 A.2d 169 (1979).

Bl In 1983, however, the legislature amended subsection III to
require proof that the parents’ failure to correct conditions had per-
sisted for at least eighteen months. There is, therefore, no longer any
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danger that a failure to accomplish much in a very short time could
lead to the termination of a fundamental parental right. Hence we
conclude that due process does not require proof of “specific harm”
over and above the necessary findings that the parents have failed
for as long as eighteen months to rectify the conditions of neglect,
despite the court’s attempts to promote their correction.

We find no merit in the appellants’ claims of error, and the judg-
ment of the probate court is therefore affirmed.

Affirmed.

All concurred.
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