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danger veryaccomplish in short timethat a failure to much a could
right.parentalof a Hencelead to the termination fundamental we

process require proof “specificthat due does not of harm”conclude
necessary findings parentsthe haveover and above the that failed

eighteenlong rectify neglect,as months to the conditions offor as
attempts promotedespite the court’s to their correction.

error, judg-appellants’in andWe find no merit the claims of the
probate court isment of the therefore affirmed.

Affirmed.

All concurred.
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Cleveland, Bass, (Robert the& of Concord T. Clark onWaters
Bridge Corporation.orally), for Cheshirebrief and
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Smith, general Rodgers,attorney (Ronald F. assistantGregory H.
byattorney general, brief), for the State.on the brief

bySouter, appeal the Cheshirean under RSA 541:6J. This is
16,852 publicBridge Corporation the utilitiesfrom Order No. of

commission, setting charged by company uponthe vehi-tolls to be
River,crossing bridge the Connecticut between Charles-its overcles

companytown, Springfield, chal-Hampshire and Vermont. TheNew
expenses,lenges claimeddisallowance of certainthe commission’s

passengercompany compute tolls on carsits refusal to allow the to
basis, findingper tolls as authorized wouldon a axle and its that the

justprovide of return. We affirm.a and reasonable rate
wholly subsidiarycompany Springfieldis aThe owned of the

subsidiaryRailway, wholly ofTerminal which is itself a owned the
onlycompany operates pri-Boston and Maine Railroad. The the

State,bridgevately a franchise derivedowned toll in the under
ferry originally granted companyprivilege in The is afrom a 1772.

362:2,public utility defined in RSA whose rates must beas
byapproved the commission under RSA 378:7.

proceeding, com-After a rate the commission ordered the1981
bridge,pany majorto do on the which the com-reconstruction work

1983, companypany $480,000. filed adid at a cost of some In the
proposal motorcy-under increase tolls for cars andRSA 378:5 to its

axle,per per perfromcles 20<P vehicle to 20<P and from 15<Pto 20<P
exceptaxle for all other vehicles railroad cars. The toll for railroad

per per trip. Bycars would have remained at car round Order$5
16,288, suspendNo. the commission acted under RSA to the378:6

proposed schedule of tolls.
1984, 16,852,JanuaryIn the commission issued Order No. limit-

ing per motorcycle, approvingthe toll to car or but25<P the other
requested.astolls After the commission’s denial of a motion for

rehearing, company brought appeal.the this

law,appeal, except“We will not sustain such an for errors of
utility] by preponderanceunless demonstrates a clear of the[the

unjustevidence that the decision orwas unreasona­[commission’s]
Appealble or reflects an abuse of commission discretion.” Graniteof

Co., 252,144, 146, (1983).ElectricState 124 N.H. A.2d 253 It is467
against judge company’s positionthis standard that we the onmust
each of the itissues has raised.

The first such issue is the refusal tosoundness of the commission’s
recognize calculatingprojected operating expensescertain when the
company’s by chargingneed for the to tolls.revenue be raised

terms,simplest equal“In ofrevenue is allowed to the total
approved operating expenses plus a return onreasonable
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property. bythe value of certain The return is calculated
applying depreciationa rate of thereturn to cost less of

company’s property pub-the that is ‘used and useful in the
”lic service.’

N.H.,Appeal 46, 49, 20,Public Serv. Co. 125 N.H. 480 A.2d 22of of
378:27,(1984) (quoting :28).RSA

operating expense question projected expenseinThe is a for
bridge. company projected expensemaintenance of the The an of

$50,000 year; $10,000.a the commission allowed
consideringIn the reasonableness of the commission’s action we

recognition company historythatstart with the the has no of annual
projection. Indeed,maintenance as a basis for its it was the chronic

deferral of maintenance that led to the commission’s 1981 order
requiring repairs nearlyof half a million dollars. Without such his-
tory, expense reasonably expectedthe of maintenanceamount to be

judgment, preciseis more a matter for than for demonstration. See
State, 92, 95,England 814,New Tel. & Tel. Co. v. 113 N.H. 302 A.2d

(1973) (proper judgmenta817 rate of return is matter for the of the
it).commission based on evidence before

Although judgment susceptible pre­such an act of is not to
review, judgmentcise the soundness of the commission’s is indicated

by rejecting components company’sits reasons for some of the of the
expense projection. example, pro­For the commission found that the
jected expense pointing granite bridge’sup piersof inblocks the

all,expense capital­should not be treated as annual at but should be
ized and amortized over the life of the of thework. Some other

expenses, found, being doublyclaimed the commission were
charged company’s projections. example, expensein the For the of
obtaining equipment charged partfor maintenance was also as of

rentingexpense equipment parent company.the of from the The
company’s projectioncommission therefore concluded that the of

$50,000 year recovery.a included substantial double We think it is
unnecessary multiply examples. discounting company’sto After the
projection, judged $10,000projectionthe commission that a of for

expense Nothingannual maintenance was sufficient. in the commis­
process reasoning suggestssion’s of that it abused its discretion.

challengescompanyThe next the commission’s refusal to allow
vehicles,company passenger bythe to double its tolls on substitut-

20$ 20$ing per per bya toll of axle for one of vehicle. This action
aspects, separatelythe commission has two which must be consid-

First, rejected change methodologyered. the commission a in for
vehicles,calculating passenger per pertolls for from a vehicle to a

Second,system. rejectedaxle the commission a increase in100%
such tolls.
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changerejection request theto methodol-The commission’s of the
rejection request toogy simply offollowed from a differentits

use, the tollapprove expense,the the of a “state of art”and certain
device, per Thecomputed tolls on a axle basis.collection which

sought as a toapproval such a device meanscompany to usehad
employee itselftheft. While the commissiontoll evasion andlimit

company steps evasion and theftto to eliminatehad ordered the take
losses, state artapprove the of the of theit refused to usenonetheless
devices, company compared devices withnot suchthe hadbecause

the commissionexpensive Thusones on a cost-benefit basis.less
unsupportedexpensive andrequest for the devicesthe mostfound
might providecompany arejected thetheir until such time asuse

analysis to them.favorablecost-benefit

therefore, rejectsay, did notthat the commissionIt is fair to
device, peror itshand the of the art collectionout of either state

rejectedsimply unless and untiltoll formula. It themaxle collection
supportcompany with favorable cost-benefit com­could themthe
nothingparisons. in this decision.There was unreasonable

Turning aspect of the refusal toto the revenue commission’s
tolls,requested per thatapprove the the commission observedaxle

allowing requested passenger vehiclesthe 100% toll increase for
“substantially weightcharging relative toresult in cars morewould

found this to be. . . trucks or railroad cars.” The commissionthan
theory weightobjectionable systemon the a of tolls based onthat

necessary proportional pro-if tolls to the cost ofwas the were to be
viding theorycompany should have noThe asserts that thisservice.

tolls, “substantiallysettingplace company’sin all usethe since [of
designbridge]the is within limits.”

logic.accept company’s factWe the The that mostcannot
bridge design implynotover is limits” does thattraffic the “within

weightof unrelated or tolls should be unre­cost service is to that
event,anyIn thelated to cost of service. debate between the com­

obscuringpany risk ofand the commission on this issue raises some
claim, bycompany’s approvedrates the commissionthe real that the

generate providewill not sufficient revenue to a “reasonable return”
company’s publicpropertycost the service.on the of the devoted to

378:27, :28.See RSA
allegescompanythe rubric of “reasonable return” theUnder

first is commission the on athree errors. The that the based rates
resultingfaulty projection of traffic and revenue from tolls.volume

projectionscompany on aBoth the and the commission based their
through 7,survey 1 Onof traffic from December December 1982.

day.average, 3,274 bridgethe But becausethe vehicles crossed each
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legal holidays during period, companytest theno thethere were
misleading figuredaily average itargues is a unless bethat the

eight days,by tofor the to ten or 2.2% 2.75%reduced 2.5% to account
holidays.year, legalof the that are

refusingin to discountwas not unreasonableThe commission
argumentaverage. company’s for a reduction of 2.5%Thethe

improbability be no trafficapparently that there wouldrests on the
only rejectedlegal holidays.bridge The commission notthe onover

period probablyunlikely assumption, didbut noted that the testthis
during period To the extent that thethe of heaviest use.not occur

averagethespeculate at all about the soundness ofcommission could
estimate,regard favorable to thefigure, as a conservativeit could it

company.
argument producetolls will not ancompany’s second that theThe

that, settingin theadequate on the claim sched-rate of return rests
tolls, for erosionfailed to make allowances orof the commissionule

occurs when incomein of return. Such attritionattrition the rate
keep pace expenseswith increases in oror tolls fails tofrom rates

company’s generallyto the rate base. See Newthe value of additions
State, 92, (1973).England 302 A.2d 814Tel. & Tel. Co. v. 113 N.H.

company to demonstrate that such attri­The burden is on the
818; Priest,97, 1 A.id. at 302 A.2d at Princi­tion will occur. See

ples Utility Regulation present(1969). In204-06 theof Public
company attempts prove willto that undue attrition occurcase the

year.general projection of athe of a for inflation 6%on basis

reasons, however, certainlycommission wasFor several the
refusing acceptdiscretion in to thewithin the limits of allowable

indicatingargument. that inflationcompany’s There was evidence
period, offoreseeable while some thenot exceed 5% for thewould

from inflation.expense fixed and therefore immuneitems were
Moreover, to consider thethe commission was entitled reasonable

management operating“efficiency econo­possibility that of [and]
mightweigh against expenseinincreases as therewould suchmies”

below,Priest, note in detailsupra at 205. As we will therebe. 1 A.
companyin that the offeredindication the recordwas substantial

management. inopportunities improved When we bear mindfor
require acompany the commission to consider ratethat the can

rates,presentyears experience with theafter two of actualincrease
refusingno abuse of discretion in to allowit is clear that there was

higher anticipation Thetolls in of attrition. See RSA 378:7.even
company failed to exercise “‘ahas not shown that the commission

”having regardenlightened judgment, facts.’to all relevantfair and
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234, 237,State, 229, 183Eng. 104 N.H. A.2dTel. & Tel. Co. v.New
Comm., 679,262(1962) (quoting v. Pub. Serv. U.S.241 Co.Bluefield

(1923)).692
remaining argument directlycompany’s raises the ultimateThe

order,utilityappealraised in from a rateissue that can be an
failed allow aindicates that the commission towhether the record
propertyjust company’sof on the that isand reasonable rate return
378:27,publicin the service. RSA :28. Toused and useful See

company’s position, we must start with someunderstand the
fundamentals.

utility’s compensationis the inA return “the which investors
receive,utility be deducted fora business over and above what must

Regula­UtilityWelch, onexpenses.” F. Cases and Text Public
minimum, equal(rev. 1968). must theed. a the returntion 507 At

is, bybase, depre­capital by therepresented rate thatof thecost
Eng.property.company’s Newof the used and usefulciated value

State, 232,supra 183 A.2d at 240.Tel. v. atTel. & Co.
borrowing moneyutility’s capital thecost of andA cost of is the

calculating capi-attracting equity the ofIn costcost of investment.
tal, say, generally,fairit is to that:

complexities. Costs aredoes not involve“[indebtedness
directly utility’snicety from aand will comerecorded to a

books.
however,capital is, concept.Equity. or risk a different. .

dividends;may may pay after fixedprofitsnot allIt or
charges come hide.to it and losses out of itsaccrue

[Fjixing equity requires of(a)the ‘cost’ examination... of
acceptable(prices, torecent issues terms and conditions

yesterday), to decide(b) a hard look at the futureinvestors
tomorrow, (c) fairness towhat be offered investorsmust

obviouslyexisting ‘captive’ concernedor stockholders
perpossible of dividends and valuesabout the dilution

integ-utility’s(d) of the financialshare and maintenance
rity generally.”

Utility RegulationPrinciplesPriest, 208-101 A. of Public
(1969).

determined, may expressedcapital bethe of been itOnce cost has
normallycapital apercentage isa of the rate base. Since theas

mayutility payequity differ-debt and for which thecombination of
rates, capital percentage rate base will be aof as a of theent the cost

is, capitalcost ofcomposite of or more different rates. That thetwo
average borrowing moneyweightedexpressed of the cost ofis as a
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attracting equity.and the cost of example,See id. at For209. a util-
ity capital averagingwith 60%of its in the form of debt a 10%inter-

rate, equityest and the other 40% in in the form of common stock
with companyan annual cost to the of 15% of its value to the com-
pany, capitalwould a (i.e.,have cost of of plus12% x.60 10% x.40
15%).

above,As capitalwe noted once the cost of has been deter­
“weighted average,mined in the form of the ‘it marks the minimum

company lawfullyrate of return to which the is However,entitled.’
statutoryin accordance with the ‘justdirective that rates must be

:27,(RSA 378:7,and :28),reasonable’ the inCommission the exercise
judgment.of its .. can allow a rate of return in excess of the cost of

capital.” Eng. State, 232,New Tel. & Tel. Co. v. 104 N.H. at 183 A.2d
(citations omitted).at 240
applicationThe of these presentfundamentals in the instance was

simple matter, however,no peculiaritiesdue to the of the facts of the
company appliedcase. When the increase,for the toll it addressed
capital by listingthe cost of debt,its principallyits the debt

incurred in the recent bridge.reconstruction of the The cost of the
money obvious,borrowed was and the commission later allowed it.

not,company however,The did equity portionlist an capitalof or
a cost attributable to it. The record nonetheless discloses two facts

equity position. First,about the there are outstanding1200 shares of
parcommon stock Second,with a value of listingeach. the$100 of

company’sliabilities on the balance sheet included a “Retained
Earnings (deficit)” $171,236. brief,of minus In companyits the

negativereferred to this condition as equity position,”“a common
admitted,which it but for explanation.which it has no The commis-

explainedsion equity position, however,its by stating that “[t]he
equity negativecommon earningsofconsists retained due to the fact

that past greaterdividends in the earnings.”were than
facts,Faced with these the equalcommission allowed a return to

cost, plusthe “profit.”interest what it called projecteda Based on
revenue, profit $26,526the commission estimated the at before
taxes, though it profitcalculated highthat the could be as as
$52,226 companyif the eliminated the losses from theft and evasion
of tolls. The commission profitstated that “the or ... income in[n]et
the negativefuture should be used to reduce equity.”the common

negativeGiven the equity position,anomalous companythe does
arguenot that the overall rate of return falls capi-below the cost of

companytal. But the argues any profitnonetheless maythat that it
unreasonablyrealize will be low. It asserts that it must earn a

“profit” $50,000of at least if it is capital.to attract new Since it
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profit tolls,approvedasserts that it cannot earn asuch from the it
urges justus to hold that the commission’s order does not allow or
reasonable rates.

dealing company’s position,In with the we must admit at the
companyoutset that it is not clear to us how the derived some of the

figures arguments. pointson which it bases its Certain of contention
clear, already them,are however. We have dealt with one inof

rejecting company’sthe claim that the commission’s traffic and
projections byrevenue should be reduced 2.5% to make allowances

legal holidays. significant pointfor A more of contention is the com-
argumentpany’s employeethat losses from theft and toll evasion

any profit $50,000.will reduce below the reasonable level of
commission, course,The of noted that continued theft and evasion

profit potential $52,226 $26,526.losses would reduce the from a of to
dispute companyThe between the commission and the is therefore a

dispute responsibilityabout who should bear for such losses.
company’s argumentThe publicassumes that the and not the

company evasion,should bear the bycost of theft and toll estimated
company subjectthe at 8%to 10%of tolls assump-to collection. This

tion, however, patentlyis untenable. Unless we were to assume that
large necessity bridgesuch losses are an irreducible of the toll busi-

ness, forgivethe commission could not such losses without condon-
ing management.bad

however,should, go sayingIt without that it is not the
management.commission to excusebusiness of the bad This is the

reasonablysound rule that returnreason for the should be“[t]he
assure confidence in the ofsufficient to financial soundness the util­

ity adequate,should be under efficient and economical man­and
agement, supportto maintain and its credit and enable it to raise

money necessary dischargeproper publicthe for the of its duties.”
Comm.,Bluefield, say,262Co. v. Pub. Serv. U.S. at 693. That is to the

right return on theto a reasonable rate base does insulate anot
utility responsibility consequencesfrom for the of inefficient or

management.uneconomical

applicationThis rule has an obvious 1981,here. In the
urgedcommission company stepsthe to take to reduce its losses

from theft and toll already noted, however,evasion. We have bythat
hearing 1982,the time of this rate in companythe had not studied

the relative cost-effectiveness of the various toll collection machines
that could opportunitiesreduce the for such losses. theseUnder cir­
cumstances, the commission was well within the bounds of reason

requirewhen it publicrefused to the to underwrite the cost either of
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equipment or of the continued losses of“state of the art” collection
tolls.

responsibility company,thefor losses rests with theSince the
preventscompany ordercannot demonstrate that the commission’s

realizing canprofitfrom it claims to need. Still less itit the that
carry precludesprove that orderburden to the commission’s itthe

dischargeraising money necessary ofproperthe for the itsfrom
us,public appearsit rather that what-duties. record beforeOn the

may past improv-thecompanythe have result fromever difficulties
pay earnings.in ofidence of those who voted to dividends excess
law, companySince no of and since the has not car-we find error

the orderried its to demonstrate that commission’s wasburden
discretion,unjust, an abuse of the order isunreasonable or affirmed.

Affirmed.

All concurred.
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