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equipment or of the continued losses of“state of the art” collection
tolls.

responsibility company,thefor losses rests with theSince the
preventscompany ordercannot demonstrate that the commission’s

realizing canprofitfrom it claims to need. Still less itit the that
carry precludesprove that orderburden to the commission’s itthe

dischargeraising money necessary ofproperthe for the itsfrom
us,public appearsit rather that what-duties. record beforeOn the

may past improv-thecompanythe have result fromever difficulties
pay earnings.in ofidence of those who voted to dividends excess
law, companySince no of and since the has not car-we find error

the orderried its to demonstrate that commission’s wasburden
discretion,unjust, an abuse of the order isunreasonable or affirmed.

Affirmed.

All concurred.
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P.A., Hillsborough (Leigh& Bosse of D. Basse on the briefHatfieM
orally), plaintiffs.and for the

P.A.,Brown (Frank& Nixon of Manchester E. onKenison the
intervenors,orally), Georgebrief and for Tewksbury.the and Ruth

Fernald,Brighton, P.A.,Hampsey Peterborough& (SilasofTaft
Little, III, orally),on the brief and for the defendant.

Brock, At inJ. issue this case is the of anstatus easement for a
right wayof over (Charlesthe defendant’s land. The Master T. Gal-
lagher, Esq.), report approved bywhose Superiorwas the Court
(Flynn, 29, 1984,J.) by granton March found that an easement had

existed,once extinguishedbut that the byeasement had been
possession.adverse We hold that on the evidence in the record no

partial extinguishmentmore than a of the easement could have
occurred, accordinglyand we reverse and remand the case to the
trial court.
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plaintiffs’the and the defendant’sFrom until 1945 both1939
case, Tewksburys.belonged in theproperty to the intervenors this

Tewksburys conveyed southerlythe of the twomoreIn 1945 the
Hillsborough, to theparcels, Street inwhich abuts West Main

subject anThe was made topredecessor in title. deeddefendant’s
waycreating right and thea between West Main Streeteasement of

northerly parcel.
clause, duplicatedreserving in an ear-which a similar clauseThe

grantorspart “Theproperty, in as follows: saidlier deed to the read
rightclaiming under a ofreserve unto themselves and those them

goingway premises to from saidover in andthe above described
grantors. right ofof the SaidMain Street and said other land said

explicitway may any purposes.” de-for all No morebe used and
scription right way given.of of isthe

byparcels separated a stone wall. There is aThe two of land are
years,barway, treesgap,or in the 24 feet wide. Over thewall about

grown barway making anyup for vehiclehave near the it difficult
it, they pedestrians.pass through impedimentnot an toto but are

husband, deceased) purchased(with theThe nowdefendant her
1952, way. Throughoutparcel subject rightin to the of thesouthern

ensuing vegetable gardensyears, on33 she has cultivated extensive
berryalong large fruitproperty, with of bushes andthe numbers

trees.
that, present,the thereundisputedIt is from at least until1952

wayright inground of describedon the of thehas been no evidence
Nevertheless,deeds, barway in stone wall.than the thethe other

Tewksbury thehad walked acrossthatthere was evidence Mr.
parcel on several occasionsparcel northernto reach thesouthern

plaintiffs inparcel to thewife the northernbefore he and his sold
1983.

land, theShortly buying plaintiffs filed withthetheafter
Planning multiple-familyproposal to buildHillsborough Board a

contemplatedhousing proposalofparcel. Part thison the northern
right way the land for vehicularof of over defendant’sthe use the

thereupon thehousing. notifiedThe defendantaccess to the new
right way herover land.planning there was no ofboard that

They sought orderplaintiffs this anThe then initiated action.
right way,interfering asenjoining the offrom withthe defendant

answer,damages alleged past Inmoney interference. herwell as for
existed,right way butdeny had oncenot that a ofthe defendant did

“extinguished throughrightargued way had beenthat the of
possession abandonment.”adverse and/or

Tewksburys had “exercised theirtheThe master found that
foot,” wayrightthe of onrights, infrequently on to useandalbeit
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accordingly ruled that there was novarious occasions since 1945. He
however,right held,way.intent to the of He that theabandon

possessiondefendant’s use of her land constituted adverse to the
right way,of that the easement had thereforeexistence of the and

twenty years possession.extinguished Thebeen after of such
plaintiffs appealed.

finding TewksburysThe master’s that the had not aban­
necessary plain­proper. not for thedoned the easement was It was

Tewksburys used the easement. Howard v.tiffs to show that the had
Britton, 484, 487, 269, (1893).41 A. 270 Abandonment of an67 N.H.

“clear, byunequivocaleasement must involve and decisive acts” the
estate, Carrier, 409, 411,Gagnonof v. 96owner the dominant N.H.

868, “manifesting(1951), presentA.2d either a intent to77 870
relinquish purposethe easement or a inconsistent with its further

York, Haven, R.R.,existence.” Parsons v. New New & 216Hartford
693,269, 272, (1913).Mass. 103 N.H. 695 There was no evidence that

any such in ifacts occurred this case. Even the master credited the
testimony Tewksbury verbally per­defendant’s that Mr. asked her

walking land, requestmission before across her such a is not the
Thus,contemplated by Gagnon. refutingkind of act had evidence

testimony excluded, arguesthis been as the defendant it should have
been, provingthe defendant could hernot have met burden of
abandonment.

acquired by grantIt is well established an easementthat
may extinguished through possessionbe continuous adverse for a
period years. Britton, 484,twenty 487,of Howard v. 67 N.H. 41 A.
269, Anyone claiming(1893). possession270 adverse must “show

putthat the of her . . . tonature use was sufficient the owner on
being rights.notice that toan adverse claim was made” the owner’s

Avery Rancloes, 233, 238, 622, (1983).v. 459123 N.H. A.2d 625-26
difference, however, typeThere posses­is a between the of adverse

acquire propertysion type necessarysufficient to fee title to and the
extinguish Hovanian,Regan 40, 43,to an v.easement. 115 N.H. 332

177, 179 (1975).A.2d

requirements typeOne summarizes the in the latterauthor
of case as follows:

[e.g., here],“Since the servient tenant the defendant as
long right user, mayas not interfere with the ofhe does

desires,anyuse his land in manner he an act which serves
prescriptive periodto start in his favorthe must be one

wrongfulclearly as to the owner of the easement. This
requires byuse of land the servientthat the the tenant
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incompatibleis or irreconcilable withbe one whichmust
Thus, perma-right ofof use. the erectionauthorizedthe

walls,structures, building oror othersuch asnent
use,seriously rightinterfering the ofwithobstructions

right.extinguish the The erection of fencesare sufficient to
however, compatible continuedgates, is with theor often
easement, theis adverse. Even usean and thus notuse of

farming purposes not neces-land for doesof the servient
thesarily But where landexercise of an easement.bar the

byfenced off and usedwhich use is authorized isover the
way the exercisein which indicatesservient owner athe
by incompatible with thehimof exclusive dominion

easement, use andthe such is adverseexercise offuture
prescriptive period.”commence thethus sufficient to

Property 424, through 34-260at 34-2583 Powell on Real ¶
original; omitted).(1984 (emphasis ined.) footnotes

Tewksburyscase, hadthis the found that theIn master
walkingrights” by the land toacross defendant’stheir“exercised

necessarilyparcel. implies that the defendant’sThisthe northern
seriously passageimpair the ofnot touse of her land was such as
plaintiffs’ land. Becausepeople foot from West Street to theon Main

foot,passagepossession adverse to onthe was thus notdefendant’s
totally extinguishedfinding that wasthe the easementmaster’s

cannot stand.

right ofof theplaintiffs’the useThis does not mean that
matter,Thoughway precedents on thethere are fewis unrestricted.

may altered whenscopethe of an beno doubt that easementwe have
uses, though possessedsonotadversely possessed it isas someit is to

552, 557,Maxwell, 150Pappas Mass.337as to all uses. v.See
tenant521, of servient(1958) (“Where . . acts the.N.E.2d 524-25

wayright impossible, the ease­only part ofarender the use of of
remand,If, trialextinguished only part.”). thethat onment as tois

entirelywasof herthe use landcourt should find that defendant’s
way,right of andplaintiffs’ofcertain uses theirreconcilable with

twenty may thecontinuously years, it find thatso forremained
extinguished thoseplaintiffs’ was as to uses.easement

every here isMoreover, right way typethe involvedof of
491,Eldeen,subject v. 119 N.H.of reason.” See Coteto the “rule

419, (1979).493-94, 420 The rule:A.2d403

“provides rights parties right-of-waythat the of the to a
questions lightare of fact that must be indetermined of

circumstances,surrounding includingthe the location and
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parties’ property, by takinguses of both and into consid-
advantageeration the of one owner’s use and the disad-

vantage byto the other owner caused that use.”
Gurrieri,Delaney 819, 821, 394, (1982)v. 122 N.H. 451 A.2d 395

Wein, 337, 339, 1,(citing Sakansky (1933)).v. 169 A. 286 N.H.
plaintiffs completedThere is evidence in the record that the have

proposed housing,construction on their new with access androads
running through propertyutilities other than the defendant’s.

Further, planning approval plaintiffs’ housingthe board’s of the
proposal expressly disputed right wayforbade use of the of for

remand,vehicular access. On the trial court should consider .these
facts, together circumstances,with all the other relevant in deter-
mining advantages disadvantages partiesthe and to the that would

plaintiffs’ proposed rightresult from all of the way.uses of the of

Reversed and remanded.

King, C.J., sit;notdid the others concurred.
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