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attorney’s underfeesofan awardFinally, claimant seeksthe
687,Adams, A.2d 617N.H. 377by v. 117Harkeemsetthe standard

originally ondeniedwereAlthough in this case(1977). benefits
departmentalthe1982, multiple appeals within13,August due to

16,Februaryforthcoming untilstructure, wasfinal decisionand no
delayfinding wasthat thissupport a1984, notrecord doesthe
nothing infindpart the DES. Wethe ofbad faith onattributable to

and, accord­of bad faithclaimsupport the claimant’stothe record
attorney’s fees.not entitled toingly, that he isconclude

remanded.andReversed

All concurred.

Rockingham
84-152No.

City of Portsmouth

v.

TamposiQ. SamuelandNashGerald

6, 1985May
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Harwell, Portsmouth,Tyler by orally,Pierce of andbrief for the
plaintiff.

Shaines, McEachern,Madrigan (Gregoryof& Portsmouth D. Rob-
brief,bins orally),and Paul McEachern on the and Mr. Robbins for

the defendant.

appeal by plaintiff,Per curiam. This stems from an action the
City Portsmouth,the of propertyto recover from the defendant

owners, Tamposi, water,unpaidGerald and SamuelNash the
sewer, protection charged Plastics, Inc.,and fire fees to McConnell

occupied premises bythe tenant who owned the defendants.
Beginning 1979, Cityin or about March of the of Portsmouth

supplied water, sewer, protectionand fire service to McConnell. All
every directlybills for these services were forwarded four months to

McConnell and not to the defendants.
21,July 1981, CityAs of McConnell owed the of Portsmouth

$9,134.43 period immediatelyfor the preceding,four-month made
following:up of the

5,472.001. Sewer fee— $
3,503.442. Water fee—

3. Fire services— 91.96
4. Arrears— 65.07

Penalty—5. 1.96

9,134.43Total $
Although pay thirty daysMcConnell did not this amount within as

required do, cityit was correspondto the did not orcontact with
regarding unpaid give anyMcConnell the itbalance. Nor did notice

propertyto the owners that their tenant had fallen behind in its
payments.water and sewer

2, 1981, CityOn or after October the of Portsmouth Water
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bank-filed forMcConnell hadnotice thatDepartment received
date, payment on thehad, nocity that receivedruptcy. as ofThe

21,1981,July bill.
services, receipt ofsupply of the noticeAlthough toit continued

department tofiling prompted the waterbankruptcyMcConnell’s
in name ofopen account thea newaccount andclose the McConnell
30, 1981, con-bill dated Octoberbankrupt. A three-month’sthe

citytotalingcharges $7,816.82. Because thewater and sewertained
following the bank-separate for McConnella accounthad created

account andprorated to the oldfiling, two-thirdsruptcy the bill was
Billings for service to McConnellthereafternew.one-third to the

account. As ofposted the newmonthly and were toa basiswere on
in both31, 1981, service to McConnelldue forthe totalDecember

Monthly$23,574.17.water, wasfire servicesewer andaccounts for
February, April ofJanuary, March andcharges made forwere also

1982.
bankruptcyinattempt trusteecity to contact themade noThe

13,Januaryapproximatelyregarding payment schedule untila
per to beagreed pay weektime, tothe trustee $741.70At that1982.

filing bankruptcy.forthedue afterapplied first amountsto the
weeks, paymentsreducedthree withpayments forcontinuedThese

time thereafter.being sporadically for a shortmade
8, 1982, city’s department notifiedJanuary waterBy theofletter

arrearages andof McConnellof thefor the first timethe defendants
theliability informedtherefor. The letterpossibledefendants’the

$9,134.43,outstanding wasbalancetotalthat McConnell’sdefendants
gas,charges38:22, ... forprovideswhichRSA “[a]lland cited

anyupon estatelien realwater, electricity become a. . . shallor
by this islien created statute... .” Theis furnishedwhere such ...

charges $9,134.43theyear last made. Ofafter thein'effect for one
letter, $3,503.44 was for water.arrearage specified in the

Februarydepartment onwas followedThe letter from the water
Connell, city attorney26, 1982, by from David R.a second letter

byrequesting paymentdepartment, therepresenting the water
Again, only cited$9,134.43. 38:22 was as thedefendants of RSA

utilityliability unpaidthe bills of theirdefendants’ forbasis for the
tenant.

brought $9,134.43,2, 1982, claim-plaintiff suit fortheOn March
$3,595.40 pursuanting to RSAin I the amount of for watercount

$5,472.00 pursu-of for sewer servicesin count II the sum38:22 and
(Supp. 1983))(recodifiedchapter at RSA 149-1:11ant to RSA 252

1941, chapterand Laws 168.
utilitycity supply services to McConnell untilThe continued to

1982,15, premises14, April sold theApril the defendants1982. On
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agreedPhillips Corporation indemnify Phillipsto First and to First
any liability might unpaidfor it as ofthat accrue to a result the

charges.utility
18, 1982, city bankruptcyOn November the filed a claim with the

McConnell, claiming $24,139.14prioritya ofcourt as creditor for
water,unpaid protection cityand firesewer services. The did not

February 8,collect on this claim since noMcConnell had assets. On
1983, plaintiff original againstcomplaintthe moved amendto its

changingby $9,134.43the thedefendants amount owed from to
$24,239.19, representedwhich the total amount forclaimed due
water, priorfiresewer and services to McConnell both and subse-
quent 2,bankruptcyto the of ondeclaration October This1981.

gaveamendment the plaintiffwas first indication that the the
any liability $9,134.43 city’sdefendants of over the forth inset the

originalthe in complaint.letters to defendants and the The motion
statutory authority 38:22,to amend listed as RSA which addresses

water, sewer, charges. 19, 1983,but April plaintiffnot On the filed
allegeanother motion amendto the to adeclaration claim for sewer

charges chapter 1941, chapterunder RSA 252 and Laws 168.
Superior (Nadeau, J.) CityThe Court held that ofthe Portsmouth

againstwas entitled to enforce its lien the defendants for sewer
charges water,in the same manner as for and that all accrued
charges McConnell,for by priorwater and sewer services used both

filing bankruptcy, chargeableto and after its for were to the de-
building up January 8,1982,fendant owners to the date of the letter

notifying any outstanding charges.first the ofdefendants The court
judgment citythen $23,574.17.entered for the in the amount of

appeal,On liabilitythe defendants claim that the theirextent of is
$3,503.44. claim, theyAs onlythe basis for their thatstate the no-

them, by city,tices to possible liabilitythe theirof ofletters—the
January February 1982,and complaint 2,and the filed on March
1982—stated the city $9,134.43,that defendants owed the the total

byowed cityamount to the provided upMcConnell for services to
July 1, By setting only1981. amount, by filingforth this and as a
priority court,bankruptcycreditor with the the defendants claim

city any right mightthat the itswaived lien and it have to anhad
$9,134.43.aboveamount

theyThe defendants further contend that are liable for fullnot the
$9,134.43, only portion, $3,503.44,but for the water fee thebecause

city onlyletters to them from the authoritycited RSA 38:22 as for
charging a unpaid utilitylandlord for suppliedservices to a tenant.

charges.This statute withdeals liens for water Liens for sewer
charges 1941,in by authorityPortsmouth are created chap-of Laws
ter specific168. Since this statute a provision,has notice which the
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they maywith, theyargue complied reason thatwas notdefendants
charges they didfor whichonly for thoseaccountablebe held

charges.charges, Wenotice, not theand for sewerthe waterreceive
agree partin with the defendants.

city right thea to collect fromAssuming, arguendo, the hadthat
tenant, agreecharges by weutility theirunpaid owedalldefendants

rights haditcity has whateverwaiveddefendants that thewith the
athad been billed$9,134.43, amount whichtheto collect more than

bankruptcy.forfiledthe time McConnell

anyholder, bymay by lien oractions of thebe waivedA lien
by parties, are inconsist­agreement the whichspecial intoentered

Brown, 188, 34v. 67Fuller N.H.existence of the lien.ent with the
Bullock, of(1872). The actions(1892); v. 52 N.H. 354A. Pickett463

right asufficiently toinconsistent with itscity inthe this case were
McConnell,by the theat time ofowedlien in of the amountexcess

right.filing, ofbankruptcy a waiver thatto constitute
throughJanuary 8,1982, city,thedefendants ofIn its letter to the

superintendent, stated:its water
duringconsumptionpayments for waterof“The schedule
by theperiod bankruptcy . will be determined. .the of

Court, in that the aboveBankruptcy the eventhowever
bankruptcy fil-outstanding prior tobalancesreferenced

responsibilityby [sic], theing paid the tennantsare not
property owner.”lies with the

beletter, that it wouldBy city the defendantsnotifiedthis the
charges byonly McConnellseeking for accruedpayment themfrom

setting up a1981, clearly it wasJuly 1, indicated thatof andas
through bankruptcy all subse-court forpayments theschedule of

completely consistentcharges. thereafter wasquent conductIts
attorney,city,February 26, 1982, by sentthe itsintent.with this On

again theasserted thatin which itto defendantsa second letter the
$9,134.43 theCity because ofofowed the Portsmouthdefendants

2, 1982, citythe institutedunpaid Marchaccount. OnMcConnell
$9,134.43. It was not untilagainst thefor samesuit the defendants

bycomplaint8, 1983, city to itsFebruary moved amendwhen the
owed,amount thatsubstituting $24,239.19 previously statedfor the
they werethe defendants thatcity indicated tofor the first timethe

byunpaid charges McConnell.accruedfor allliable

course,may a of conduct.”be inferred from“A waiver
565, 571,Assoc’s, Corp., 474 A.2dLogic 124 N.H.v. Time ShareInc.

citythe with the1006, communications of(1984). Based on the1010
filing prioritycity’s a credi-defendants, aswith thein combination
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court, reasonably inferred thatbebankruptcy it couldtor with the
$9,134.43 on theright more thancity to collecthad waived itsthe

may to recover morecity make a claimnot nowThe thereforelien.
amount.than that

only responsiblethey forarecontend thatThe defendants further
chargesrepresents for waterportion $9,134.43 whichof thethat

city complynot with theservices, They did$3,503.44. claim that the
creating168,1941, chapter the statuterequirements of Lawsnotice

charges, defendantsunpaid so that theproperty for sewera lien on
disagree.charges.those Weheld accountable forcannot be

1941, chapter 168 states:Laws
charges shall befor sewer rentsNotice of the“2. Notice.

chargeableestategiven or owners of realto the owner
mayor shalland aldermenin such manner as thetherefor

prescribe.”

propertythe forchapter provides for a lien onof 168Section 3
nearlycharges language that of RSAin identical tounpaid sewer

charges.38:22, creating unpaid RSAfor waterthe statute liens
provisions.no notice38:22 contains

promul-City notApparently of Portsmouth haveofficials of the
chargesgated any notifying property of sewerof ownersmethod

Although probablybeyond billing. is effectiveperiodic this method
us,cases, as the one beforein a case suchin most it is insufficient

cityutility the and theservices is betweenwhere the contract for
tenant, owner,only is billed. In suchnot thetenant so that the and

cases, notice ofproperty not receive overduethe owner of the does
may responsible.for which he bebalances

Although where lack ofcircumstances awe can envision
unpaid utilityroutinely notifying property of billsownersmethod of

requirementby of Lawstheir would violate the noticeowed tenants
168,1941, chapter hereit not do so in this case. The defendantsdid

liability charges. The lettersactual notice of their for sewerreceived
26, 1982,January February stated that the defendants wereof 9 and

charges onlyresponsible for water and cited RSA 38:22. Neverthe­
letter,less, $9,134.43, both wateramount in the includedthe stated

2,charges. Additionally, complaint filed on Marchand sewer the
charges1982, specifically $5,472.00 and citedclaimed the for sewer

1941, liabilitychapter forthe basis for the defendants’Laws 168 as
Accordingly, responsible for thethis amount. the defendants are

charges.sewer

liability protectiontheir for fireThe defendants also contest
creatingThey allege a lien forsince there is no statuteservices. that
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forheld accountablecannot becharges, in this casethe ownersthose
disagree.Wethem.

reconsideration,fordenying motionthe defendants’orderIn the
protectioncharge fire toforthethat it understoodthe court stated

gen-system forsprinkler and notto theto water servicesbe related
supportrecord, theevidence tothere isprotection. thefire Oneral

findingthis ofoverturnfinding, will not thereforewecourt’s and.
952, 953, 1252,Laurie, 453 A.2d 1253122 N.H.fact. Vannote v.

(1982).

charges, municipal­utilityunpaidofthat in the caseWe note
by requiringinjusticeprevent to themselvespowerthe toities have

accounts.are overduediscontinuing when thereservicedeposits and
232-33, 566,229,Bobst, A.2d3993v. N.H.District&c.Whitefield

first,case, city the defendantsnotifiedpresent the(1944). In the568
1982, thoughJanuary 8, even$9,134.43they onliable forthat were
1,July and billedprovided up 1981tofor servicesthat amount was

pay within21, Although its billJuly did notMcConnellon 1981.
do, city or cor­required did not contactthirty days to theas it was

regarding thethe defendantsrespond orwith either McConnell
way standardany follow its ownin otherunpaid and did notbalance

non-payment.leading forto shut-off of servicesprocedures
reasons, liablewerewe hold that defendantsof the aboveFor all

City $9,134.43.forof Portsmouthto the

part; ininReversed affirmed
part; remanded.

sit; concurred.J., the othersSOUTER, notdid


