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P.A., (Edgar D.Snierson, of Laconiaand MattsonMcKean
plaintiff.McKean, III, orally), for thebrief andon the

P.A., (LeeMillimet, C.Devine, of ManchesterBmnchStahl &
Berwick.Paul F.orally), for the defendantNyquist brief andon the

P.A., (James E.Sheehan, Phinney, of ManchesterBass Green&
Tracy Ber-Leeorally), for the defendantHiggins brief andon the

wick.

challenges the correctnessappeal, plaintiffthecuriam. OnPer
negligence. we findfor Becausejury in her actioninstructionof a
below, affirm.not weraised here was raisedthat the issue

Dobbins,14, 1979,February plaintiff, wentthe Gailor aboutOn
defendants,look which thepremises to at a horseto the defendants’

Tracy Lee,sixteen-year-old daughter, hadand hisBerwickPaul
plaintiff the horse and was almostfor sale. The mountedadvertised

sustaining injuries.ground, There wasimmediately to thethrown
approxi-exercised fortestimony the horse had not beenat trial that

attempting rideprior plaintiff’s to him.mately to thethree months
buck,inactivity and whetherperiod caused the horse toofWhether this

exercising horse ornegligent in not theeitherwerethe defendants
not been exercisedwarning plaintiff that the horse hadthein not

time,period of were issues at trial.for this
following juryrequested instruction:plaintiff theThe

necessary plaintiff, in order to establishfor the“It is not
liability, prove knew that it was thethat the defendantsto
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propensity unpredictableof the inhorse to act an and
dangerous person processmanner awhenever was in the

mounting plaintiff only proveof him. The need that under
all the circumstances the defendants should have reason-
ably foreseen that the horse was unfit to ride.”

Superior (Dunn, J.) request plaintiffThe Court thedenied and the
excepted. Regarding plaintiff’s proof, followingthe burden of the
jury given:wasinstruction

“Now, regarding proof,ofthe burden Mrs. Dobbins has
proving by preponderancethe ofburden a of the evidence

following: (1) propensity horse,the that it thewas of the
Tonka, dangerousact in anto unreasonable and manner

person process mounting him;awhenever in of (2)was the
propensitythat this of the animal was to theknown

defendants; (3) dutythat the defendants had a to warn
to propensity; (4)and failed warn Mrs. of thisDobbins

lack,that as result of Mrs.a this Dobbins fell from the
horse; (5) injuriesthat Mrs. Dobbins suffered aas result of
her fall.”

plaintiff exception instruction, statingThe took seasonable to that
“plaintiff’s positionthat it was the . . . that the statement of law

propensityshould have been that the was known or should have been
” (Emphasis added.)known.

plaintiffappeal,On the thatstates Court’s error in its“[t]he
jury requiring proofinstruction to the was that the defendants had

knowledge acts,specific specific opposed chargingof as to the
general knowledge propensitiesdefendants ofwith horses’ to act in a

particular plaintiff argu-manner . .. .” The in her brief atand oral
arguesapparently parts juryment one andthat two of the instruc-

regardingtion proof (1)the burden of should have that itbeen: is the
propensity general inof horses in to act an unreasonable and dan-
gerous person process mountingmanner whenever a is in the of

they time;them and periodwhen have not exercised forbeen a of
(2) propensity general known,and that this of horses in was or

known,should have been to the defendants.

plaintiffThe issue whether the was anentitled to instruction
“that the defendants knew or haveshould known of certain charac­

general,”teristics to opposedattributable the class of animals in as
horse,specificto this judgewas not beforeraised the trial below. We

not, therefore, judgewill appeal bysaddle the trial with onreversal
considering Hampton,that issue here. Daboul v. Town 124 N.H.of
307, 309, 1148, (1983).471 A.2d 1149
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actuallywillNor we consider the issue which was
stated,excepted although inartfully,to and was in the notice of

appeal. appealinraised the notice of but not briefed are“[IJssues
onlydeemed gen­waived.” Id. Plaintiff’s brief addresses the issue of

propensities.eral

Affirmed.
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charged byPer curiam. The defendant was with theft unauthor-
taking allegedized in complaintviolation of RSA 637:3. The that the

purposely Television,defendant obtained “a Panasonic Color serial
2650823, property Store,the DepartmentPJ of Bradlee’s with a

purpose permanently deprive thereof,to said store without authori-
ty Dept.of said Bradlee’s Store to do so.”


