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provides ascertainableAdditionally, issue “anthe statute at
Doe,In re 123proscribe conduct.”by applied toit iswhichstandard

pro­329:17, specificallyVI(d)643, at RSAA.2d 930.at 465N.H.
broughtdisciplinary isagainst actionwhompersonthat thevides

practicing medicine or“inengaged conductin immoralmust have
onlyHence, becanadded.) the statute(Emphasissurgery.”

directly physician’srelates to aincluding thatconductasconstrued
physicianthethatprofession and demonstratesherpractice of his or

v.practice. Cole Com­thatmorally incompetent to conductis Cf.
(1984).America, 395, A.2d 178480125 N.H.bined Ins. Co. of

argument that the boardin the doctor’smeritfind noWe
ground that hejurisdiction physician on themay over anot assert

systemconduct, justice hasengaged when the criminalin immoral
against physician for lack ofcomplaint theprosecute achosen not to

clearlyisjurisdiction in this matterof the boardTheevidence.
against the doctor. Weany takenindependent criminal actionof

arguments.in doctor’s additionalfind no merit the

and remanded.Vacated
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Mosseau, acting attorney general Muh,(RobertPeter W. B. attor-
ney, orally),on andthe brief for the State.

Aivalikles, (FrancisHolland of on& Nashua G. Holland the brief
orally), forand the defendant.

Souter, receiptThe defendant ofJ. was convicted of stolen
marijuanaproperty (RSA 637:7), possession poundof more than a of

318-B:26,(RSA 1(c)),possession marijuanaof with intent to sell the
318-B:26,(RSA 1(a)(2)), possession (RSAsame and of cocaine 318-

B:26, 1(b)(1)). appeal pressesIn this the defendant multifarious
Superior {Flynn, J.)thatclaims the Court committed error in rul-

ings relating sufficiency pleadings, admissibilityto the of the of evi-
dence and the conduct of the trial. We affirm.
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1981, Edward Brink-16, police arrestedNashuaDecemberOn
guns,five aburglaries apartments, from whichof severalman for

admitting the bur-watch, Afterhad been taken.and a radiowrist
conversation thepolice that in an earlierglaries, told theBrinkman

gunssomesuggested if could obtainthat Brinkmanhaddefendant
apiece. Brinkmanasmight for as muchbe able to sell them $50he

Rusty Nail Res-property at Rosie’sthe stolenthat he had leftsaid
policethetaurant, informationby Based on thisthe defendant.run

property. The warranttheto search for stolena warrantobtained
Street,West Hollisplace as “72the to be searcheddescribed 1/2

Nail,Rusty situ-doingNashua, Hampshire business as Rosie’sNew
buildingstory ....”of a threethe first floorated on

copy onevening, police a of theEarly servedthe thesame warrant
policethat thehe learnedthe restaurant. Whendefendant atthe

agreed producetoguns,searching the defendantfor stolenwere
policecellar and led theopened padlocked door to theathem. He

guns space.a crawldownstairs, fromhe retrieved the stolenwhere
matching descrip-theseized a suitcasepolice then noticed andThe

carry weapons.thehe had used toBrinkman saidof one thattion
openpair of boxes.returning upstairs noticed aone officerBefore

bags appeared to thewith whatThey plastic filledcontained clear
eight pounds.marijuana, weighingofficer, proved, to beand later

gaveand himbags, the defendantpolice the arrestedseizedThe
upstairs, where hewarnings. They then took the defendantMiranda

powder, whichbag containing packets whiteofdropped plastica
to be cocaine.was found

containingmeantime, thepolice upstairs found a briefcaseIn the
Byradio, end of theThey however. thefound thewatch. neverstolen

poundstwelve ofsearch, police seized anotherhad found andthe
recognizedscale, as atriple one officermarijuana whichand a beam

marijuanaquantities of for sale.commonly used to measuredevice
chargedsearch, police the defendantthe theIn the aftermath of

pounda ofpossession of more thanreceipt property,of stolenwith
posses-marijuana intent to sell it andmarijuana, possession withof

trial, jury convicted theAfter alike intent.of cocaine withsion
guiltylast, findingcharges except the defendanttheof alldefendant

appealed.defendantsimple possession of cocaine. Theof
sufficiencychallenge ofto thefirst consider the defendant’sWe

by prop-receiptcharging theft of stolenhim withindictmentthe
16,charged that on Decemberbodyerty. of that indictmentThe

1981, Nashua, defendantin the
thereof,deprivepurpose Kurt Peterson“[d]id, with a to

Peterson, believingbelonging theKurtproperty toretain
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stolen,property probably propertysaid had been the said
being (5)five firearms in violation of RSA 637:7.”

trialBefore the defendant moved to dismiss the indictment on the
ground allegation deprive insufficientlythat its of intent to was
detailed.

position necessaryTo understand his it is to consider two related
statutory provisions. 637:7, I,The first is RSA which creates the

receipt property by providingof ofoffense stolen that

propertyperson if he . retains ... thecommits theft ..“[a]
stolen,believing probably been. . it hasof another . that

deprivepurposewith a the owner thereof.”to
foregoing637:2, III, amplifies statutewhich theThe second is RSA

by providing that
object:consciousdeprive’ to have the“‘[p]urpose to means

permanently(a) property or for so extendedTo withhold
period that a sub-a or to use under such circumstances

value,portion of the use andof its economic orstantial
lost;thereof, orbenefit would be

only paymentproperty upon of a(b) To restore the
compensation;other orreward or

dispose(c) property under circumstances thatTo of the
unlikelymake it that the owner will recover it.”

law,Perkins, (2d (at1969)ed. commonR. Criminal Law 266Cf.
required deprive permanently);intent to steal intent to State v.

783,O’Brien, 233, 235, (1974) (grand larceny114 N.H. 317 A.2d 784
riding”“joy requires deprive permanently).but not intent to

The moved to dismiss the indictment on thedefendant
chargeground specificit failed to him with one of these variantthat

challenge“purpose deprive.”of to the indictmentforms to This
I, 15,implicitly requirement partrests on the of article of the State

Constitution, interpreted requiringwhich we have as that a com­
plaint or indictment “inform the defendant of the offense for which

charged specificity knows whathe is with sufficient so that he he
beingprepared protected putmust be to meet and so that he is from

againjeopardy Inselburg,in once for the same offense.” v. 114State
824, 827, 457, (citations(1974) omitted). We haveN.H. 330 A.2d 459

standard,meeting by requiringa threshold for that anestablished
necessary constitutingindictment to set forth “all of the elements

489, 495, 775,Taylor, 121the offense.” State v. N.H. 431 A.2d 778
625:11,(1981). See RSA III.

prepara-We find no in defendant’sindication the record that the
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any way byactually prejudiced infor trial was the failure of thetion
627:2,allege specifically.III variantsindictment to one of the RSA

case, therefore,present posture appealthe from theIn the of the
only questiondenial of the motion to dismiss raises the whether as a

classify 627:2,general pleadingof we should the RSA III var-rule
elements, always alleged.one of which must be For the fol-iants as

lowing alleging not neces-reasons we hold that one of the variants is
sary.

Starting necessary allegepoint,at the most obvious it is not to one
allegethe in element isof variants order to the mental that neces-

crime, 626:2, allega-sary for the commission of a see RSA since an
deprivetion of intent to states a mental element. Nor would the

allegation degreeof or another of the affect the of cul-one variants
severity charged. Compare, e.g.,pability or the of RSAthe offense

630:1-b, 630:2, degree1(a) 1(b) (certainand RSA forms of second
manslaughter distinguished bymurder and difference between

knowing Bussiere,mind). generallyand reckless state of See State v.
659, 664, 151, (1978).118 N.H. 155 This is consistent with392 A.2d

theythe fact that all of the variants have a common characteristic:
least,create,are states of mind that at the a “substantial risk of loss

Reportproperty.to the owner” of the stolen See OF COMMISSIONTO
comment,Recommend Codification of the Criminal Laws 582:2§

Therefore, charged(1969). depriveat 62 a defendant with intent to
charged havingknows that he is with had a conscious mental state

loss, anythat created such a risk of and he knows this without
637:2,specificationfurther of one of the III variants.RSA

say, then, allegationspecificIt is fair to that the of one of the
statutory bearing allegationculpability,variants has no on and the

more,deprive,of intent to harm thatwithout indicates the basic is
by any deprivation.threatened one of the variant forms of The util-

ity classifyingto the thedefendant of variants as elements so that
allegedparticularlyone of them must be would therefore be limited

veryat the least.
utilityprobablyIn fact there would be no at all in such a

requirement. apparentThis becomes as soon as one identifies the
specification appearin thecases which of one of vrriants would to

helpfulbe most to a defendant. These would be cases in which the
pleadedfacts in the indictment and the circumstantial evidence

bearing thanon intent are consistent with more one of the RSA
637:2, glance,III At first it would seem that in these casesvariants.

specific allegation potentialvariant narrow thethe of one would
charge, makingscope preparefor theof the it easier defendant to for

trial.
however, Anypractice,In the result would be otherwise. such
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correspondingcourse,would, create aofadvantage defendantto the
wrong prediction aboutmaking aofprosecution, a riskrisk to the

with theultimately find consistentjurythe wouldvariantwhich
risk, pros­against thatguardToof intent.evidencecircumstantial

indictments, or indictmentsmultipleinevitably seekwouldecutors
v.See Statecounts, alleging variant.a differentmultiple eachwith

(1985).Allison, 111, A.2d 620489126 N.H.
however,charges,multipletoprosecution had resortedtheOnce

pleading wouldspecificutility the defendant ofapparent tothe
counts, spe-eachwith severaldisappear. A defendant facedsimply

nothingvariants, knowstatutory wouldcifically charging one of the
about the637:2, inform himIII would otherwisethan RSAmore
jury. Theto theprosecutor makearguments couldpossible that a

pleadings. Weshort, proliferation ofresult, would be a uselessin
substantial, practical considera-nothat there istherefore conclude

statutoryallege one of therequirement tosupport awouldtion that
variants.

anyrequirejeopardy differentagainstprotection doubledoesNor
Hampshire for-I, of Newthe Constitutionarticle 16 ofresult. Part

offense,” the fifthandjeopardy crime orfor the “samedoublebids
Statesof the Unitedof the Constitutionamendmentsand fourteenth
Mary-Benton v.offense.” Seejeopardy for the “samedoubleforbid

Perrin,784, v. 123land, (1969); generally Healdsee795395 U.S.
Hunter, 459 U.S. 359468, (1983); v.Missouri464 A.2d 275N.H.

States, (1932). aUnlessBlockburger 284 U.S. 299(1983); v. United
to maskallegation deprive allow the Statesimple intent to wouldof

charged, could be no doubleidentity thereof two offenses asthe
Indeed, apossibility. the risk ofproblem. nojeopardy We see such

theonly if were to hold thatjeopardy arise weissue woulddouble
pleaded;specificallybestatutory were that mustvariants elements
allegingholding argument indictmentsthata would invite thesuch

offenses, acquittalalleged of oneso thatdifferentdifferent variants
for another.would not bar indictment

637:2, III variants areConsequently, we hold that the RSA
allegednecessarily in theft indictmentsmust benot elements that

Fennelly,deprive. v. 123 N.H.requiring proof intent to See Stateof
1090,378, 385-86, (1983). motion to dismiss wasThe461 A.2d 1094

properly denied.
arguments that the trialthe defendant’s severalWe next consider

Rusty Hesuppressed at the Nail.evidence seizedcourt should have
I,partrequirements of article 19arguments on thebothrests these

four-Hampshire on the fourth andof andConstitution Newof the
We willof the States.of the Constitution Unitedteenth amendments



522

under the ofdefendant’s contentions first Constitutionconsider the
226, 231, 347,Ball,Hampshire, 124 A.2dv. N.H. 471 350New State

citing Supreme(1983), the Court of the Statesdecisions of United
jurisdictions helpfulness analyzingtheir inand courts of other forof

3469,deciding Michigan Long,issues. v. 103 S. Ct.and the State See
the(1983). on the issues before us we conclude that3475-76 Since

defendant, make noweto thelaw is not more favorablefederal
analysis.separate federal

suppression seizedargument of evidenceforThe defendant’s first
bysupported a demon-Rusty was notis that the warrantat the Nail

was a substantialprobable that thereof cause to believestration
incriminating the restaurant.finding evidence atlikelihood of

sufficiency pre-of the affidavitfacialhe does not contest theWhile
affidavit wasissuing magistrate, claims that thehesented to the

Accordingly, he relies on Stateby police misrepresentation.tainted
asserting199, (1977) in that theSpero, A.2d 1155v. 117 N.H. 371

warrant was invalid.

faciallystrength of aon theSpero that a warrant issuedholds
invalid ifprobable is nonethelessof causedemonstrationsufficient

probable cause includednecessary theto establishthe evidence
knowingly recklessly. Id. atormisrepresentations madematerial

case, misrepresentation said204-05, isIn this theA.2d at 1158.371
reliabilityomission, bearing andon Brinkman’sone ofto have been

magistratecredibility. about the statementpolice told theWhen the
them, they not add that Brinkmangiven didBrinkman hadthat

suffering withdrawal. Thetimewho was at thatwas an alcoholic
weakened theargues would havethat this informationdefendant

mag­give it to thefailure toand that thefor the warrantfoundation
misrepresentation.was tantamount toistrate

disagreementargument. aboutreject While there isthisWe
condition, we will assume that he wasof Brinkman’sthe facts

withdrawal,apparent that how­undergoing is notwithdrawal. It
more, less credible orever, rendered Brinkmanwould havewithout

is, example,been. There forotherwise havethan he wouldreliable
any palliative frompolice withheldthat theno claim or evidence

Nor is therehis statement.an inducement to obtainBrinkman as
to affect the relia­so serious asany withdrawal wasindication that
Hence,question. there is noinbility the eventsof his recollection of
illness could haveargue Brinkman’sfailure to discloseto thatbasis

requires.materiality Spero v.See Stateof thatrisen to the level
297, (misrepre­810, 814, (1984)Chaisson, 486 A.2d 300125 N.H.

of information wouldrenditionwhere accuratesentation not material
is, moreover,credibility). Thereinformant’sdetracted fromnot have
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any magistrateno evidence that failure to tell the about Brinkman’s
condition was either intentional or reckless. Hence there is no basis

impugn sufficiency supportto the of the affidavit to the warrant.
The sup-defendant next contends that the trial court should have

pressed Rusty Nail, argu-evidence taken from the basement of the
ing physical scopethat the search of the basement exceeded the of

authority provided by posi-the the warrant. The defendant hisrests
languagetion on the of the warrant that authorized a search of

premises Street, Nashua, Hamp-located at “72 West Hollis New1/2
doing Nail,Rustyshire business as Rosie’s situated on the first floor

story building arguesof a three . . . .” The defendant that a search
beyond floor,under that warrant could not extend the first without

doing requirementsviolence to the of the National and State Consti-
tutions, “particularly”that a search warrant must describe the

Const, Const,place IV; I,pt.to be searched. U.S. amend. N.H. art.
19; Moreau, 303, (1973).State v. 113 N.H. 306 A.2d 764 theSince
police guns, marijuanafound and seized the inand scale the base-
ment, they illegallythe defendant submits that were obtained and

suppressed.should have been
responds by arguingThe State that the search did not exceed the

scope and, alternatively,of the warrant that the defendant con-
sented to the basement search. We do not deal with the issue of con-
sent, since we hold that the warrant did authorize the basement
search.

requirement,The constitutional par-that warrants describe with
ticularity places may searched,the responsethat be was a to the

byabuses authorized the writs of assistance before the Revolution.
Boyd States, 616,See v. (1886).United 116 U.S. 624-25 The constitu-

provisions not, however,tional explain degreedo precisionthe of
necessary satisfy requirementthat is particularity.to the of Efforts

explanation customarily beginat with the statement that is“‘[i]t
enough descriptionif the is such that the officer with a search war-
rant can identifywith reasonable effort placeascertain and the

Moreau, supra 308,intended.’” State v. (quotingat 306 A.2d at 767
498,Steele v. United No. (1925)).States 267 U.S. 5031,

practice, general begottenIn this standard has two lines of cases.
First, language identifyingthere in dwellingare those which one

permissibleunit has been held to limit the search to that unit alone.
example, Keiningham States, 126,For in v. United 287 F.2d 129

(D.C. 1960), appealsCir. the court of held that a warrant to search a
row authorityhouse identified as 1106 18th Street was not to search

1108, thoughthe house at number even the defendant had cut a door
through party occupyingthe wall and was the latter house as well.
Similarly, Hall, 790, 799-800,Commonwealth v. 366 Mass. 323
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319, scope(1975), held that the of a warrant’s author-N.E.2d 325-26
occupied byapartment the owner ofto search a second floorization

building apartment which thedid not extend to a third floora
onlyillegal activity. Although in these cases oneowner also used for

units,dwellingperson occupied separate the results of the casestwo
dwellingresting separateas on the fact thatare best understood

usually by people.occupied The courts haveunits are different
violatinggeneral onerule to limit the risk oftherefore fashioned a

againstauthorityperson’s privacy a warrant directedon the of
another.

description inthat the a war­The cases in the second series hold
scopedwelling of the war­or commercial unit extends therant of a

exclusively appurtenantspaces are torant to structures and that
limiting language.unit, any expresslyat least in the absence ofthat

“premises known as the . . . Fineexample, a warrant to searchFor
dwelling”story au­being white frame includeda oneresidence and

curtilagethority feet from the house.and a shed 20to search the
324,States, (6th 1953), cert.324-25 Cir.v. 207 F.2dFine United

Similarly, description “premisesdenied, (1954). of ...a346 U.S. 923
garage, v.to include an unconnected State20 Forest St.” was heldat

Brochu, 418, (Me. description would1967). aA.2d 420-23 Such237
outbuildings proximity indicated inany in close to the houseinclude

222,Roach, (La. 1975).So. 2d 226the warrant. State v. 322
category descrip-even when thehave fallen into this secondCases

ostensiblyprecise, more limit-and thereforetions have been more
Thus, premises asing, quoted business describedthan those so far.

balconyto include a room sit-first floor” have been held“the entire
State,higher Rainey v. 74 Wis. 2dthe first floor.uated at a level than

189, 204, 529, (1976). description “the entireA of246 535-36N.W.2d
with it the thirdapartment on second floor” has carriedlocated the

address, byonlyattic, separateno was usedfloor when the attic had
only from theoccupant apartment could be enteredthe of the and

Scala, 500, 509, 404 N.E.2dapartment. v. 380 Mass.Commonwealth
case,And, analogy present83, bearing the Unit-(1980). close with89

Palmisano, 599, (E.D. 1974),F.Supp. Wis.599-600ed v. 386States
structure, housingsingle story adescription brickof “aheld that a

right to searchroom” extended thearea ... and a backfront tavern
building. report noof the case there isthe In theto the basement of

occupantanyone had accessthan the first floorindication that other
basement.to or used the

group is that thecases in this secondfeature of theThe common
dwelling units. Inquestion separate or commercialin were notareas

very occupyinstances, probably both theperson willthe samesuch
secondary inthe areasin the warrant andpremises as described
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therefore,not, ademandof doprivacy interests othersquestion. The
warrant’s terms.of thenarrow construction

then,say, thatauthority is fair tocases itof thesetheOn
interpretinggeneral a war­forcomplementary rulesthere are two

differentbetweenplace searched. Asdescription of the to berant’s
language,limitingunits, description isdwelling theor commercial
spaces orappurtenantgiven ownunit and itsbetween abut as

merely identifying.buildings description isthe

bring line ofthe secondpresent it withinof the caseThe facts
that the de­by indicatesexemplified The recordPalmisano.cases

opening on the basementpadlocked doorcontrol of afendant had
anyonestairs, else used the basementthatthere is no indicationand

premisesTherefore, description first floorof thethe warrant’sarea.
premises theRusty and authorizedidentified the coreof the Nail

premises.appurtenant to thosethat wassearch of the basement
basement, thenecessary and sinceto search theno consent wasSince

for seizure of thethe search andof warrant authorizedterms the
guns, they properly taken.were

not, however, authorize thedidThe terms of the warrant
marijuana Therefore as topolice or to and a scale.to search for seize

issue, argu­items, suppression inthe defendant raises a thirdthese
any recognizedjustifieding under of thethat their seizure cannot be

requirement. toexceptions The State has the burdento the warrant
bylegality that is not authorized war­demonstrate the of a seizure

1134,573, 578,rant, Theodosopoulos, 409 A.2d119 N.H.State v.
join on the(1979), defendant issue1137 and the State and the

carryapplicability plain to that burden.of the view doctrine

require­exceptionplain view to the warrantA so-called
recognized and National Constitutions.is under both the Statement

226,Ball, (1983); Coolidge v. Newv. 124 N.H. 471 A.2d 347See State
Brown,opinion);(1971) (plurality Texas v.Hampshire, 403 443U.S.

opinion). plain doc­(1983) (plurality Under the view460 730U.S.
trine, objectsseizure of withenforcement officer’s warrantlessa law
immediately evidentiary significance ifapparent is constitutional

inadvertentlylawfully place perceivesa where hethe officer is at
352;Ball, 234, Coolidgeobject. supra v.v. at 471 A.2d atthe State

supraHampshire, at 466.New
plain view conditionsrecord before us indicates that the threeThe
presencein of lawful and imme-were met this case. The conditions

requirediately apparent evidentiary character do not extended dis-
already police were entitled toWe have indicated that thecussion.

they marijuana andin when observed the scale.be the basement
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marijuanaThey recognized portion of the imme-and the firstsaw
finding guns, theyretrieving guns.diately After the wereafter the

premisesto continue to search theauthorized under the warrant
objectsthey It was dur-until found all of the listed on the warrant.

searching theying period that found the addi-this of authorized
marijuanational and the scale.

immediatelyhadIt is also clear that the items taken
if,evidentiary significance. requirementapparent This is satisfied

seizure, probablethe has cause to believeat the time of the officer
Ball,object incriminating suprav.that the seized is evidence. State

case, recognized235, In this the officers theat 471 A.2d at 352-53.
bags marijuana prior expe­plasticin the based on theirmaterial as

cases,drug past experiencerience in likewise knew from thatand
customarily quantitiesto ofthe scale was of a sort used measure

Thus, clearlymarijuana probablefor the officers had cause tosale.
drugs evidentiary significance.believe the and scale were of

remaining policequestion discoveredThe is whether the the
drug inadvertently. nor federal case law hasevidence Neither State

LaFave,2settled the limits of inadvertence. See W. Law of Search
reasonably clear,(1978).6.7(c),and It is how­Seizure at 488-91§

ever, if, immediatelydiscovery prior to the dis­that is inadvertent
covery, police probablethe lacked sufficient information to establish

object. Coolidgeforcause to obtain a warrant to search the v. New
470-71; Winston,Hampshire, 403 United v. F.U.S. at States 373

Mich., S.D.,Supp. aff’d,(E.D. 1974), (6th1005 516 F.2d 902 Cir.
Cushnie, 81,1975); (5thsee also v. 488 F.2dUnited States 82 Cir.

denied,1973), (1974) (because police notcert. 419 968 did have aU.S.
warrant,opportunityreasonable to a seizure held inadvertentobtain

despite prior probable search).existence of cause to
may dispute applicabilityTherefore we focus the over the of the

plain by asking policebefore the search theview doctrine whether
amounting probable cause to obtain ahad information to warrant to

no,drugssearch for and the conclude that the answer isscale. We
discovery inadvertent,and that the of these items was for the rea-

sons follow.that

policeof evidence about the knewThere were two sources what
testimony police offrom officers and the contentsbefore the search:

investigatory policepolice file. Thedepartment’s confidentialthe
hearing readilysuppressionat theofficers who took the stand

drug probablythey were tak­that were aware that salesadmitted
Nail, theyRustying place among patrons and admit­at at theleast

unspecified someonetimethey at sometold thatthat had beented
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large quantity marijuanahad seen a of there. While this evidence
police justification suspicionindicates that the had for their that

drugs Rusty Nail, theycould be found at the it does not indicate that
probablehad cause to obtain a warrant to search the defendant’s

premises question.at the time in
police information to theNor did the contents of the file raise the

compiledprobable reports,cause level. The file included several
search, indicatingprior patronsperiod thatover a six-week to the

Rusty using dealing drugsin that the de-of the Nail were and and
marijuanapossessed significant quantities of at thefendant had

conclusorypub unspecified past. were alsoat times in the There
drugs.reports in This informationthat the defendant was a dealer

clearly justified investigation, too conclu-further but it was either
vaguesory possession probableor too about time of to amount to

drugs posses-incause to believe that the defendant would have his
pub policesion at we find therethe when the made the search. Since

discoveryprobable drugs,was no cause to search for their was inad-
plain conclusion,vertent weunder the view rule. Because of this do

question police lawfullynot reach the couldfurther of whether the
marijuana contraband, discoveryhave seized the as even if the had

443,Coolidge Hampshire,not been inadvertent. See v. New 403 U.S.
439, 194,Slade, 436,(1971);471 State v. 116 N.H. 362 A.2d 196

(1976).
concluding issue, however,plainBefore the discussion of the view

subsidiary litigatingwe must deal with a matter arose whilethat
soughtsuppress. policethe motion to The defendant to examine the

request producefile. The State refused defense counsel’s to it for
personal inspection, claiming identitythat the of a confidential

giveninformant would be if torevealed the file were the defense.
qualified privilege protectThe State therefore invoked its to the

anonymity 303,Thorp,of such an informant. v. 116See State N.H.
310, 655, States,(1976);358 A.2d 661 Roviaro v. United 353 U.S. 53
(1957); N.H. R. Ev. 509.

impasse, judge proce­Confronted with this the trial followed the
requestdure that is familiar when a court must rule on a contested

identity. inspected policefor an informer’s The court the file in
helpfulcamera to determine whether its contents would be so to the

justify forcingdefendant as to the State either to disclose the file for
bearing issue,plainits on the view or to concede that issue and lose
drugs See, Freund,e.g.,the as evidence. United States v. 525 F.2d

873, (5th denied,Cir.), (1976);877 cert. 426 U.S. 923 N.H. R. Ev.
States, 165,509(c)(2); compare Alderman v. United 394 U.S. 182

(1969) (in tapes inadequate protectcamera review of surveillance to
interests).defendants’
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considering briefdefendant’stheafternote here thatWe should
that the trialhe contendsargument, whetherare not certainweand

constitutionally tainted. It isinspection was itselfin cameracourt’s
superior court.in thehowever, no such claimclear, voicedthat he

621,Laliberte, 124 N.H.us. v.therefore before Statesuch issue isNo
1025, 1025 (1984).621, 474 A.2d

in file wouldinformation thejudge that theconcludedThe trial
Rusty forthe Nailprobable cause to searchnot have furnished

request toaccordingly thedeniedquestion, anddrugs the time inat
file,sealed thesubject exception. The court thentoproduce the file

reviewed.we havewhich
judge error incommittedthat the trialcontendsThe defendant

thehe could assessrefusing give to the file so thathim accessto
argues that thisHe thereforesignificance for himself.of its contents

suppress to the extent thatmotion tothe denial of theerror taints
decide,plain doctrine. We mustruling on the viewis held to restthe

denyingin the defendant’sthen, correctthe trial court waswhether
file, firstthis decision we mustrequest inspect and to maketo the

request. havepassing a disclosure Counseldevelop on sucha test for
none.directly point, we are aware ofon andcited no cases

recognize present is different fromthe issuethatAt the outset we
identityby request of anormally to disclose theaissue raisedthe

onlynotcase the defendantIn the usualinformant.confidential
may police in thetold theinformant haveknow what thewishes to

saywill whenthe informantknow whatpast, but also wishes to
poten-a lead to otherpotential witness or asquestioned, either as a

defeating the so-called inform-justification forThetial witnesses.
judgmenttherefore, about therest on aprivilege, is said toant’s

may say.toor be ableknowing informant has saidwhat thevalue of
the informant’sThus, judge to revealorder the Statethe trial must

identity, ofor of the contentsofidentity “[wjhere the disclosure [his]
helpful of ancommunication, to the defenseandis relevanthis

of a cause.” Roviaro v.accused, to a fair determinationor is essential
States, 53, (1957).60-61353 U.S.United

plainthis view issue we areOnin is narrower.The issue this case
informant, such,identity or withasof thewith thenot concerned

by thesay disclosure ofmay if is identifiedto hehe be ablewhat
only informant hadRather, what thewithwe are concernedfile.

onlyThis is thetime of the search.already police before thetold the
issue, of thewhether allthe ultimatebears oninformation that

probablepolice establishedthe would haveknown toinformation
drugs ofat the timeto search forof a warrantcause for the issuance

search.the actual
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in the usual con­the issuethanthis issue is narrowerSince
orderingcase, disclosure should betest forinformant thefidential

openingThus, justification for theisaccordingly. there nolimited
identity except on two conditions:revealing informant’sfile and the

police could nottheof file indicates that(a) exclusive theevidence
drugs;search forwarrant toprobable to obtain ahave shown cause

file, from all otherto evidencein the when added(b)and evidence
policethe did havesources, interpreted to demonstrate thatcould be

drugs, could haveand thereforeprobable to search forcause
actuallythey found thetimeto do so at theobtained a warrant

drugs question.in

prosecutiondefense andTo strike a fair balance between
conditions, assumptions.twoapplying we must makewhen these

contrary,First, weof the must assumein the evidence toabsence
credibility. weIf didpolice their informant’sthat the could establish

files, distinguishedassumption, as fromnot this initial casemake
informants, mightparticularcomprehensive onfiles maintained
by to hisreferencethe informant’s trustworthinessseldom establish

Second,performance about him.past other collateral informationor
contrary,again weof the must assumein the absence evidence to

evidence,file, anytogether unprivileged discloses athat the with
complete policewhat the knew.record of

Making foregoing assumptions,of we concludeeach the
honoring priv­ofin the State’s claimthat trial court was correctthe

ilege refusing open It thatby file to defendant. is true theto the the
satisfied,obtaining evidencefirst the was since thecondition for file

record, file, policethe could notin the exclusive of the indicates that
drugs inprobable at the timehave cause to search forestablished

condition, however, satisfied,question. forThe was not oursecond
could notown of the file convinces us that its contentsexamination

cause,reasonably interpreted probableto demonstrate whenbe
policethe other information that the had. Since there wasadded to

file,maintaining confidentiality nothingtheno error in the of
justifyway applying plainthe doctrine to thein the of viewstands

marijuanaseizure of the and scale.
however,argument,The last which must bedefendant raises one

finally determining superiorthe courtconsidered before whether
drugsproperly the and the scale as evidence. The defend-admitted

argues judge suppressedhave theseant the trial should itemsthat
merelyground police athe obtained the warrant as sub-on the that

terfuge, motive was to search forin the sense that the dominant
drugs, goods in the 2rather for stolen listed warrant. Seethan the

LaFave, 6.7(d), (1978).and 491-94W. Search atSeizure §
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judge expresslyThe trial found that there had been no sub­
terfuge, however, findingand his must stand unless we conclude
that no reasonable fact-finder could have concluded as he did on the

Co.,Fidelity Guarantyevidence before him. U.S. & Inc. v. Johnson
Shoes, Inc., 148, 153, 85, (1983).123 N.H. 461 A.2d 88 findWe no
grounds finding.to disturb the The defendant stresses the evidence

police drug activitythat Rustythe had been concerned with at the
regularly engaged drug investigationNail and that a detective in

participated applicationin the for the warrant and the later search.
against this, however,As par­there was evidence that the detective

ticipated experience obtaining executingbecause of his in and war­
Moreover,rants. policethere was abundant evidence that the were

finishingintent on burglary recoveringtheir work on the cases and
property. had, all,police burglariesthe stolen The after solved the

learningbefore that was associated with the defendant.Brinkman
plausibility suggestingThere police normallyis no in that the would

ignored opportunityhave the group guns.to recover a of stolen
Thus, supportsthe hope drugsevidence the conclusion that a to find

outweighdid not recovering goods,the ostensible interest in stolen
concludingand there was no error in that the search was untainted

by subterfuge.
concluding issues,Before suppressionour discussion of we note

argued issuingthat the magistrate’sdefendant has that the failure
during hearingto suppressionmake notes the somehow violated the

law, and that eveningthe warrant did not authorize an search.
arguments entirelyThese are insubstantial and merit no discussion.

Since argumentswe find that suppres-none of the defendant’s for
merit,sion has properlywe hold that the trial court denied the
suppress marijuanamotion to the and scale as evidence.

It remains for us to consider a number of issues that do not forcall
extended discussion. The first of these arises from the defendant’s

denyclaim that it was error to his policemotion for mistrial when a
receivingwitness warningstestified that after the Miranda the de-

say anythingfendant had refused respectto “with to the contraband.”
claims,The part I,defendant has raised both State under article 15

of Hampshire, fifth,Constitution of New and the sixth and four-
teenth amendments of Again,the Constitution of the United States.

first, Ball,we consider 226, 231,the State issues State v. 124 N.H.
347, (1983), citing authority471 A.2d jurisdictions350 from other

solely helpfulness.for Michigan Long, 3469,their See v. 103 S. Ct.
(1983).3475-76 Since federal law is no more favorable to the de-

law, separatefendant than analysis.State we do not make a federal

The positiondefendant rests his on pros-the rule that a
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constitutionally protectedmay defendant’snot utilize aecutor
436,Arizona, 468 n.37v. 384 U.S.evidence. Mirandaassilence

760, 376, (1974),Booton, 750, 329 A.2d 384114(1966); v. N.H.State
byHowever,denied, a(1975). a mere reference421 U.S. 919cert.

necessarilymore,silence, notwithout doesto awitness defendant’s
orprosecutorial misconductrequire In the absence ofa mistrial. Id.

by cautionary thetoinstructionbe cured acomment that cannot
Merrill, 479, (1984), an125 484 A.2d 1065jury, see v. N.H.State

generally suffi­disregard to silence isthe referenceinstruction to
(1976).1171, 1174834,831, A.2d368Seeley, N.H.v. 116cient. State

(further(1985)191,Munson, A.2d 646489v. 126 N.H.See also State
arguablemay any prejudice). In this case thetestimony counteract

instruction, counselgive but defenseto such ancourt offered
decision, butmay a itrejected offer. well have been sensiblethe This

thenow the defendant to drasticdecision that does not entitlewas a
declaringwholly unnecessary aof mistrial.and alternative

may evenThe further claims be treateddefendant’s
marijuanabriefly. arguesHe evidence of intent to sell themore that

twenty pounds marijuanawanting. It is to note that ofwas sufficient
Greely,enough purpose. v. 115are for this See State N.H.and a scale

461, 468, 12, argues(1975).344 The defendant also thatA.2d 17
gunsknew the werewas insufficient evidence that he thatthere

ignores testimony inThis Brinkman’s that earlier Decemberstolen.
1981, suggested mightBrinkman be able tothe defendant had that

guns way money.to Theresome to sell at each as a raiseobtain $50
insufficiency,evidentiary to onwas no and motions dismiss these

grounds properlywere denied.
posses-prosecution both forThe defendant’s last contention is that

marijuana possessionpoundthan of for of mari-sion of more a and
juana subjected jeopardy.with intent to sell him to double We have

carefully findexamined the trial record and can no indication that
Consequentlyclaimthe defendant raised this before the trial court.

Laliberte,may not raise firsthe it for the time here. State v. 124
621, 1025,621, only(1984).474 A.2d 1025 We would note thatN.H.

concurrently,defendant’s for these two offenses runthe sentences
any prejudiceand there is no basis to infer actual to him.

error,being judgmentsno of conviction affirmed.There the are

Affirmed.

concurred.All


