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P.C., (JackofWelts & White Nashua White andS. Robert V.
brief,MeKenney orally), plaintiffs.on the and Mr. for theWhite

Cativas,Gregoire, Gray, (Douglas GrayMorrison of Dover& C. on
orally), Developmentthe brief and for the defendants Financial

Corporation Deposit Company.and Colonial
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P.A.,Devine, Millimet, H.of ManchesterStahl & Branch {Norman
brief, orally),the and Mr. Mattainiand Mattaini onPaul G.Stahl

Association,Hampshire as curiae.amicusfor the New Bankers

brought seekingDouglas, plaintiffs to setthis actionTheJ.
home, or, alternative, moneyin thethe sale theiraside foreclosure of

damages. J.), adopting theSuperior {Bean, recommenda-The Court
judgmentShapiro, Esq.), a for theenteredof a Master Petertion {R.

defendants,against$27,000 two of theplaintiffs the amount ofin
CompanyDepositDevelopment Corporation and ColonialFinancial

(the lenders).
1966, financingplaintiffs purchased in in ita house NashuaThe

Theymortgage in ofby refinanced the loan Marchmeans of a loan.
1980, powerexecuting promissory a sale mort-a new note and of

mortgagee.Development Corporation Thegage, aswith Financial
Deposit Company.mortgage assigned toand were later Colonialnote

1981,February plaintiff Murphy becameof the RichardIn
1981,By September plaintiffsunemployed. of the were seven

mortgage payments,in and also failedon their hadmonths arrears
utility real estatepay in assessments andto substantial amounts

unsuccessfullydiscussing plaintiffs proposalstheAfter withtaxes.
schedule, note, arrang-rewritingrevising payment the andthefor

6,gaveing financing, noticethe lenders on Octoberalternative
1981, toof their intent foreclose.

During following weeks, plaintiffs a effortthe made concertedthe
mortgageThey paid the months’ arrear-avoid foreclosure. sevento

legalage, pay in fees associatedbut to costs andfailed some $643.18
proceedings. the foreclo-The lenders scheduledwith the foreclosure

subject10, 1981, property.of thesale at the sitesure for November
statutory requirements for notice. SeeThey complied allwith of the

RSA 479:25.
agreed the salerequest, postponetoplaintiffs’ lendersAt the the

15, plaintiffs wouldThey the that thisadviseduntil December 1981.
proceed$100, the salecost and that wouldentail an ofadditional

payment $743.18,of as all mort-the well asunless lenders received
due, postpone-gage payments by of thethen December 15. Notice

subject property at theposted on the on November 10ment was
sale,originally postedwas also at theof the andscheduled time

prospective wereCity and biddersHall Post Office. NoNashua
present for scheduled sale.the

November, paid mortgage paymentplaintiffs theIn late the
October, paymentsin todue but made no furtherwhich had been

arrange financingattempt by forlenders. An the lenders to newthe
plaintiffs through party plaintiffsfailed when thethe a third
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agree pay appraisal property. Earlyrefused to to for a new of the on
1981,morning 15, plaintiffsthe of December the tried to obtain a

postponement, by attorneyfurther but were advised the lenders’
impossible legal paid.that it was unless the costs and fees were

plaintiffs’ request, attorney presidentAt the the called the of
Development Corporation, postponeFinancial who also refused to

by plaintiffsthe sale. Further calls the to the lenders’ offices were
equally unavailing.

proceeded 15,The sale as scheduled at 10:00 ona.m. December at
property. Althoughthe site of the previous night,it had snowed the

sale,the weather was clear and warm at the time of the and the
only parties presentroads were clear. The plaintiffs,were the a

representative lenders, Hollis,attorney, Morganof the and an who
engagedhad been to attorney,conduct the sale because the lenders’

Dover, apprehensivewho lived in had been about the weather the
night representative onlybefore. The lenders’ made the bid at the

$27,000, roughlysale. That bid of mortgage,the amount onowed the
fees,plus acceptedcosts and was and the sale concluded.

day, AttorneyLater that same Hollis encountered one of his
clients, Dube, representativeWilliam a of the defendant Southern

Hampshire Traders,New Home (Southern). beingInc. On informed
sale,of the Mr. Dube contacted the buylenders and offered to the

property $27,000.for rejectedThe lenders the offer and made a
$40,000.counter daysoffer of purchaseWithin two pricea of

$38,000 agreed upon bywas lenders,Mr. Dube and the and the sale
subsequently completed.was

plaintiffs February 5,The commenced this action on 1982. The
dismiss, arguing anylenders moved to that action was barred

plaintiffsbecause the petition injunction priorhad failed to for an to
hearingthe sale. The master denied evidence,the motion. After the

plaintiffs, findinghe ruled for the that the lenders had “failed to
good diligenceexercise obtainingfaith and due in pricea fair for

subject propertythe at the foreclosure sale ....”
The master also ruled purchaserthat wasSouthern a bona fide

value, legalacquiredfor and thus had rulingtitle to the house. That
is not at issue monetary damages againsthere. He assessed the

equallenders to “the difference between the fair market value of the
subject property on the date of the priceforeclosure and the
obtained at said sale.”

Having found $54,000,the fair market value to be he assessed
damages accordingly $27,000.at He further ruled that bad“[t]he

of legalfaith the ‘Lenders’ warrants an award of fees.” The lenders
appealed.

The first issue before us denyingis whether the erred inmaster
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lenders, argument,supportin of theirmotion to dismiss. Thethe
479:25, II, gives mortgagor right peti-torely upon a thewhichRSA

sale,enjoin proposedasuperior court foreclosure andtion the to
completepetition serv-provides: “Failure to institute such andthen

conductingforeclosing agent,party, theupon or his saleice the
any right action ofprior thereafter bar action or of theto sale shall

validitymortgagor the of the foreclosure.”based on
do,urgeprovision us toconstrue this as the lendersIf we were to

challenging validitymortgagor the of aprevent from saleit would a
only illegalityor occurredcase where the claimed unfairnessin a

mortgagor petitionedduring had for anthe itself —unless thesale
any grounds injunctioninjunction theexisted on which couldbefore

granted. produceto suchnot a statute so as anWe will construebe
497, 502,Howland,illogical unjust result. v. 125 N.H. 484and State

1076, (1984).A.2d 1078
language 479:25,only of in RSAThe reasonable construction the
anyupon by it onthe lenders is that bars action based factsII relied

enoughmortgagor known soon tothe knew or should havewhich
reasonably filing petition priorpermit the of a to the sale.

that suchThe could not have found this was anmaster
onlyaction, reportinreferred to his involvesbecause the unfairness

Thus,price. of the lenders’ motionamount of the sale his denialthe
proper.to dismiss was

whether master in conclud-The second issue before us is the erred
often-repeatedcomply withing lenders had failed to thethat the

bymortgagee executing powera of sale is bound both therule that a
dutystatutory by protectprocedural requirements a theand to

mortgagor goodthrough faithexercise of andinterests of the the
Jacova,See, e.g., Corp.diligence. Equities v. Della 126due Carrols

N.H.,116, Bank 123(1985);116 Proctor v. N.H.489 A.2dN.H. of
Fisher, 856,395, (1983); 121 435Meredith v. N.H. A.2d464 A.2d 263

Inc.,Yard,Region Corp. v.(1981); Goodhue Boat 118Lakes Fin.536
211,Slocinski,103, (1978); v. 82 N.H.A.2d 1108 Wheeler382N.H.

findingsa master’s and rul-(1926). We will not overturn131 A. 598
byings they unsupportedare the evidence or are erroneous“unless

Electric, Pepin Const.,v.Inc. Brothersa matter law.” Summitas of
203, 206, 505,Inc., (1981).121 N.H. 427 A.2d 507

lenders, priorthroughout tothe timetheThe master found that
Theysale, unfairly plaintiffs.”thewithnot mislead or dealthe “did

through new financ-engaged in avoid foreclosureserious efforts to
agreed for thepostponement of the sale. The basising, to oneand

the had failed toconclusion that lenderswas hismaster’s decision
obtaining pricediligence forgood in a fairandfaith dueexercise

property.the



541

consistentlypast not dealt with thedecisions haveThis court’s
dutymortgagee’s that of a fidu-amounts toquestion whether the

208, 209,Gooch,Compare 40 A.ciary Pearson v. 69 N.H.or trustee.
390, First(1897) Industrial Trust v. Nat.and Merrimack390-91

500,Boston, 197, 201, (duty(1981)121 427 A.2d 504Bank N.H.of
fiduciary trustee)or with v. Firstto that of a Silveramounts

Bank, 390, 391, 493, (1967) and236 A.2d 494-95National 108 N.H.
N.H., 400, (dutysupra at does notProctor v. Bank at 464 A.2d 266of

fiduciary maytrustee). be anto that of a or This inevitableamount
mortgagee’s potential buyeras seller atresult of the dual role and

sale, conflictingforeclosure the interests involved.the and of See
Slocinski, 214,v. at 131 A. atWheeler 82 N.H. 600.

however,duty,not in order to define it. InWe need label a
seller, mortgagee’s duty gooda of and due dili­his role as the faith

gence essentially fiduciary. keepinginis that of a Such a view is
liberalizing [fiduciary]with ‘trend . . . towards the term in“[t]he

”prevent unjust Countyorder to enrichment.’ Lash v. Cheshire Sav­
Bank, Inc., 435, 438, 980,ings (1984) (quoting124 474 A.2dN.H. 981

Cornwell, 205, 209, 683, (1976)).v.Cornwell 116 N.H. 356 A.2d 686

mortgagee, therefore, everyA must exert reasonable effort
price circumstances,”“a fairto obtain and reasonable under the

Faulkner, 352, 361,Corp.Reconstruction &c. v. 101 N.H. 143 A.2d
403, extent,(1958), necessary, adjourningif410 even to the of the

establishing upset price acceptsale or of “an below willwhich he not
any Yard,Region Corp. Inc.,offer.” Lakes Fin. v. Goodhue Boat 118

107,atN.H. 382 A.2d at 1111.

price, mortgageeWhat fairconstitutes a or whether the
adjournupset price, sale,must establish an the or make other rea­
price, dependssonable efforts to assure a fair on the circumstances

Inadequacy priceof each case. of isalone not sufficient to demon­
price judicialfaith isstrate bad unless the so low as to shock the

Simmons, 533, (Mo.conscience. Mueller App.v. 634 S.W.2d 536
220,1982); Woolfolk, (W. 1982);v. 289 S.E.2d 223 Va. TravelersRife

Heim, 921, (Neb. 1984).Indem. Co. v. 352 N.W.2d 923-24
decide, case,present sup-We must in the whether the evidence

ports findingthe of the master that the lenders failed to exercise
good diligence obtaining pricefaith and plain-due in a fair for the

property.tiffs’

goodWe first note that duties of faith and due dili­“[t]he
gence may other,are distinct.... One be observed and not the and
any inquiry separateas to their breach calls for a consideration of

Slocinski, 213,each.” v.Wheeler 82 N.H. at 131 A. at 600. In order



542

disregard ofintentionalmust be anfaith therebad“to constitute
214,181injure.” A. at 600-01.duty purpose Id. attoor a

supportto thein the recordevidenceis insufficientThere
failingin toin bad faithfinding lenders actedthat themaster’s
compliedproperty. lendersplaintiffs’ Theprice thea fair forobtain

notice and otherwise conductedstatutory requirements -ofthewith
post­statutory provisions. The lenderscompliance withinthe sale

anyknowledge ofnot bid withtime and didsale oneponed the
Further, there is nosubsequent purchaser.immediately available

injurepart to theindicating the of the lendersan intent onevidence
buyers.discouragingexample, othermortgagor by, for

however,record, supporttoinample theis evidenceThere
diligencefinding to exercise duelenders failedthat thethe master’s

diligence islack of dueobtaining price. issue of thea fair “Thein
place would havein themana reasonable [lenders’]whether

601,sale,” 215, other meas­at or takenadjourned at 131 A.the id.
price.a fairto receiveures

$46,000.appraised At1980, was atearly plaintiffs’ hometheIn
15, 1981, the lenderson Decemberforeclosure salethe time of the

improve-reappraised to take into accountnot had the househad
personthat a reasonableappreciation. master foundThements and

plaintiffs’thehave realized thatplace wouldin the of the lenders
$19,000, the difference betweenat leastequity propertyin the was

on the$46,000 and the amount owedappraised ofvaluethe 1980
$27,000.mortgage totaling approximately

onlysale, bidders. Thethe lenders were theAt the foreclosure
$27,000 to cover all“was sufficienttheir bid ofmaster found that

deficiency balance” but “did notadue and did not createmonies
equity.”any plaintiffs’provide a return of of thefor

to know”Further, lenders “had reasonfound that thethe master
quickprofit a turnaround“they a substantial onto makethat stood

sale, foreclosedday lenders offered to sell theof the thesale.” On the
days$40,000. Within two after theforproperty to William Dube

agree $38,000.sale, they it to Dube forto selldid in factforeclosure
lenders knew ofnecessary to find that thefor the masterIt was not

lack ofbuyer in order to showspecific potential before the salea
diligence The fact that thethe lenders contend.good asfaith or due

sizablyprice that forproperty at a abovefor salelenders offered the
before,it, only supports thefew hoursthey purchased ahadwhich
know, ofat the timefinding had reason tothat the lendersmaster’s

profitsale, they on amake a substantialthat couldthe foreclosure
reason, they have taken morethis shouldquick sale. Forturnaround

receiving higher price at the sale.ameasures to ensure
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mortgagee requiredmay always portionWhile a not be to asecure
mortgagor’s equity, obligationof the in thissuch an did exist case.

equity plaintiffsThe amount of which the had in theirsubstantial
property, knowledge appraisedthe of the lenders as to the value of

property, plaintiffs’ bythe the to foreclosureand efforts forestall
sale,arrearagepaying mortgage supportthe weeks of the allwithin

fiduciary dutythe master’s conclusion that the lenders had a to take
steps they protect plaintiffs’ equitymore toreasonable than did the

by attempting Theyprice property.to obtain a fair for the could
appropriate pricehave an upsetestablished ato assure minimum

They postponedbid. couldalso have the auction and advertised
advertisingcommercially by display in order to assure that bidders

present.other than themselves would be

Instead, DiStefano, lendingas Theodore an of bothofficer
institutions, testified, attemptthe lenders no tomade obtain fair

property makingmarket value for the onlybut were withconcerned
case, disregardthemselves “whole.” On the thisfacts of such for the

mortgagors duty by mortgagees.interests of the was a ofbreach the
Although requirementscomply statutorythe lenders did with the

sale,of notice of the foreclosure effortsthese were not sufficient in
diligence.this case initiallyto demonstrate due At the time of the

sale,scheduled the extent of publicizethe lenders’ efforts to the sale
property publication legal mortgagees’of the was of a notice of the
public 10,sale at publishedauction on November once a week for

plusthree weeks in Telegraph, postings public places.the Nashua in
advertise, publish, giveThe lenders notdid or otherwise notice to

general public postponementthe of of 15,1981,the sale to December
by posting plaintiffs’ house,other than notices postat the at the

office, cityand at hall. That these toefforts advertise were ineffec-
by one,tive is evidenced the fact lenders,that no other than the

appeared property.at the sale to bid on the This fact allowed the
purchase propertylenders to the priceat a minimal and then to

profit substantially quickin a turnaround sale.

recognize give guidanceWe a need to to a trial court which
must mortgageedetermine whether a compliedwho has with the

statutorystrict letter of the law has nevertheless violated his addi­
goodtional diligence. findingduties of faith and due A that the

mortgagee had, had, knowledgeor ability getshould have of his to a
higher price adjournedat an sale is the most conclusive evidence of

Regionsuch a Corp. Yard,violation. See Lakes Fin. v. Goodhue Boat
Inc., 107-08,118 N.H. at 382 A.2d at 1111.

generally, agreementMore we inare with the official
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3-508 of the Uniform LandComment to sectionCommissioners’
Act:Transactions

in arequirement the be conducted reasona-that sale“The
advertisingmanner, including aspects, requirestheble

ordinaryperson conducting thethe sale usethat the
making buyers that used when anmethods of aware are

sellingvoluntarily anhis land. Thus advertise-owner is
portion daily newspapera where these adsment in the of

or, appropriate the sale anplacedare in cases such as of
displayplant, in the financialindustrial a advertisement

maydaily newspaper be mostof the the reasona-sections
employment professionalble In cases of amethod. other

agent may method. It isreal be the more reasonableestate
legal publicationunlikely in athat advertisementan

among legal qualify anotices as commer-other would
advertising.”cially ofreasonable method sale

above,(West 1980). As discussed13 Uniform Laws Annotated 704
guidelines.the lenders met neither of these

agreeing towith master that the lenders failedWhile the
case,diligence in this we find that he erred as a matterexercise due

awarding damages equal to “the between theof law in difference
pricesubject property ...of and the obtainedfair market value the

at sale.”[the]

may appropriate measure wherea formula well be theSuch
Hammer,Savings Bank 122 N.H.bad is found. See Danvers v.faith

case,5, 435, mortgagee’s1, (1982).440 In a a conduct438 suchA.2d
negligence. Damages uponbased thethan mereamounts to more

value, figure price,a will read­a in excess of moremarket fairfair
priceily mortgagees perform properly.their duties Ainduce to fair

however,value;yield figuremay may to market itor not a close fair
diligence by mort­price at as a result of due thewill be arrivedthat

gagee.

Where, here, however, mortgagee to dueas a fails exercise
damagesdiligence, proper is theassessment ofthe difference

price pricepropertythe and the obtained at thebetween fair fora
held, diligencelack of due has beensale. We have whereforeclosure

found, test in domain“‘the is not “fair market value” as eminentthat
give highestmortgagee pos­to credit for thecases nor is the bound

circumstances,might underwhich be obtained differentsible amount
Bank, 390,v. National 108 N.H.Silver Firstan sale.’”as at owner’s

493,392, (1967) Corp.(quoting Reconstruction v.495 &c.236 A.2d
361, 403,352, (citationFaulkner, (1958))410101 N.H. 143 A.2d
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omitted). Accordingly, we remand to the trial court for a reassess-
damages opinion.ment of consistent with this

orwe concluded above that there was no “bad faithBecause
wanton, conduct,”obstinate, unjust, vexatious, oppressiveor on the

lenders, generalstraypart of the we see no reason to from our rule
litigant attorney’sprevailingthat the is not entitled to collect fees

Adams, 688,687, 617,from the loser. Harkeem v. 117 N.H. 377 A.2d
Therefore,(1977). part617 we reverse this of the master’s decision.

part;inReversed inaffirmed
part; remanded.

BROCK,J., dissented; the others concurred.

Brock, J., dissenting: agree majority mortgagee,I with the that a
sale, dutyfiduciaryin its role as seller at a foreclosure has a to the

mortgagor. agree majority’s analysisspecificI also with the more of
duty, includingthat its toreferences the commissioners’ comment to

Act,the Uniform Land Transactions as well as those to Wheeler and
other decisions of this court.

us, however,presently any sup-On the record before I seecannot
port findingfor the master’s that the lenders here failed to exercise

diligencedue as we have defined that Iterm. would remand the case
superior findingsto the court for further of fact.

Specifically, findings regardingthe master made no what an
voluntarily selling“owner . . . his land” would have done that the

do,lenders price.here did not in toorder obtain a fair The master’s
report stated that upset pricethe lenders “did not establish an or

bid,” theyminimum and propertythat “did not thecause to be
reappraised,” nothingbut there is in the record to show that an

conducting voluntary things.owner a sale would have done these
anything appropriateNor is there upset priceto indicate what an

presentwould have been under the conditions here. The master cor-
rectly usuallynoted that produces priceforeclosure sale . . . a“[a]

property’s value,”less virtuallythan the fair market so it is certain
any upset pricethat would have been less than that amount.

accept majority’sI also cannot the statement that the lenders’
$40,000offer to sell the support findinghouse for constitutes for a

theythat receiving“should have taken more measures to ensure a
price certainlyfair at the sale.” ques-The offer was relevant to the

tion of Standingwhat the lenders knew about the house’s value.
alone, however, says nothingit personabout what a reasonable in

positionthe lenders’ pricewould have done to ensure faira under
particularthe circumstances of this sale.

master, fact,The in found that the lenders “did not mislead or
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unfairly plaintiffs”with the until the sale itself. He did notdeal
assume,find, majority appears shouldas the to that the lenders have

adjourned Although reportthe sale a second time. the nowhere
done,specifically impli-states what the lenders should have its clear

they higheris that have made atcation should a bid the foreclosure
sale.

authority mortgagee’sThere is no afor such conclusion. The fidu-
ciary duty only mortgageeextends to its role as a seller. Once the

every price (which mayhas exerted reasonable effort to a fairobtain
setting adjourningupset priceinclude an ifsometimes and the sale

price), obligationno bidder meets that it has no further in its role as
potential buyer. 108.1,generallya 1See Glenn ON MORTGAGES at§

(1943).652-53
notes,majority priceAs the a low is not of itself sufficient to inval-

sale, pricea foreclosureidate unless the is “so low as to shock the
judicial price clearlyconscience.” The here was that low.not Cf.

1122,Shipp Corp., Charpilloz, (Fla.Inc. v. 414 2d 1124 Dist.So. Ct.
(bidApp. 1982) grossly inadequate comparedof million was not$1.1

million).to a market value of between and$2.8 $3.2
appliedBecause it is unclear whether the master the correct

regarding mortgagees’ duty,standard the and because the record as
presently supportconstituted cannot a that thedetermination lend-

standard, respectfullyers violated that I dissent.
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