
546

unfairly plaintiffs”with the until the sale itself. He did notdeal
assume,find, majority appears shouldas the to that the lenders have

adjourned Although reportthe sale a second time. the nowhere
done,specifically impli-states what the lenders should have its clear

they higheris that have made atcation should a bid the foreclosure
sale.

authority mortgagee’sThere is no afor such conclusion. The fidu-
ciary duty only mortgageeextends to its role as a seller. Once the

every price (which mayhas exerted reasonable effort to a fairobtain
setting adjourningupset priceinclude an ifsometimes and the sale

price), obligationno bidder meets that it has no further in its role as
potential buyer. 108.1,generallya 1See Glenn ON MORTGAGES at§

(1943).652-53
notes,majority priceAs the a low is not of itself sufficient to inval-

sale, pricea foreclosureidate unless the is “so low as to shock the
judicial price clearlyconscience.” The here was that low.not Cf.

1122,Shipp Corp., Charpilloz, (Fla.Inc. v. 414 2d 1124 Dist.So. Ct.
(bidApp. 1982) grossly inadequate comparedof million was not$1.1

million).to a market value of between and$2.8 $3.2
appliedBecause it is unclear whether the master the correct

regarding mortgagees’ duty,standard the and because the record as
presently supportconstituted cannot a that thedetermination lend-

standard, respectfullyers violated that I dissent.
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P.A.,Engel Morse (Mark& of Exeter S. Gearreald on the brief
orally), plaintiffs.and for the

Sheehan, Phinney, P.A.,Bass & Green (Jamesof Manchester E.
Higgins orally),on the brief and for the defendant.

Batchelder, questionJ. The in interlocutory appealraised this
plaintiffs’is whether the liabilityrelease from employer,of an

liability solelywhose upon negligenceis based employee,the of an
subsequent negligencebars a againstsuit for employee.the The
(R. Shapiro, Esq.),Master Peter approvedin a byrecommendation
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J.), defendant/employee’stheSuperior (Temple, deniedthe Court
dismiss, ruling employerof the was not ato that the releasemotion

against ofemployee.the We affirm the denial theto the suitbar
tomotion dismiss.
case of an automobile accident which occurred inThis arises out

9, plaintiffs, B.The Elena B. and Gor-Exeter on June 1980. Waters
Waters, Company alleg-AmericaPrudential Insurance ofdon sued

actingHedberg, ining negligent Arthur histhat the conduct of
scopeemployee ofcapacity and within the hisas a Prudential

independent liabilityofemployment, the accident. No basiscaused
alleged againstrespondeat superiorof wasthan doctrineother the

broughtHedberg in suit.was not named the PrudentialPrudential.
indemnity against Hedberg. Prudential’s move to consoli-an action

againstindemnity itthe action with the Waters’ suit wasdate
denied.

tried, par-against but verdict theThe case Prudential beforewas
marked, party.The was Noties settled the case. docket “Neither

Thereafter, plain-theaction for the same cause.”costs. No further
liabilityand Prudential’s insurance carriertiffs released Prudential

accident,regarding exchangethe in for a cash set-from all claims
damagessubstantially less than the claimed.tlement

settlement, allegingFollowing plaintiffs Hedberg,sued thatthe
negligent theoperationhis of motor vehicle caused the accident.

Hedberg groundon that suit was barredmoved to dismiss the the
Prudential,by judicata bythe the release of hisdoctrine of res and

groundemployer. neithermotion was denied on the that resThe
judicata estoppelnor the The defendantcollateral barred suit.

questionruling. interlocutory appealappeals also thethis The raises
granted employer uponthe theof what effect release to has suitthe

against employee,the under RSA 507:7-b.
judgmentoutset, onAt the note that consent entered thewe the

against Prudential,in suit whichdocket settlement of the Waters’
party. further for theNo costs. No action samestates “Neither

judi-cause,” disposition determining whether resis the relevant for
against Hedberg.estoppelor bars the suit On thecata collateral

hand, by the is theother the release of Prudential Waterses docu-
having significancelegalment under RSA 507:7-b.

judicatathe of res is that a final“The heart of doctrine
by competent jurisdiction uponjudgment isa court of conclusive the

litigation involvingsubsequent causeparties in a the same of
Constructors, Bank,v. Theaction.” Concrete Inc. Manchester 117

612,670, 672, (1977). “The canA.2d 614 same result followN.H. 377
markingsjudgment resulting asin docket such thosefrom a consent
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20, 22,Lebanon, 69 A.2dId.; v. 96 N.H.Moorein this case.”entered
516, (1949).518-19

judgmentHedberg party the consentnot a towasDefendant
privityonly injudicata if he isby doctrine of restheis boundand

213, 214,Balfour, N.H. 247109party. v.bound Sandersonwith a
HampshireWiebusch, Prac­185, 5 New(1968); see R.186A.2d

1870, (1984).n.52389-90attice, and ProcedurePractice §Civil
non-party’s interests wereappliesexception where theprivityThe

althoughlitigation he wasprotected inrepresented and thefactin
Green,proceedings. Basic Civilparty M.to thenot a formal

thoughcontext, employee,if(1972). In the212 thisatProcedure
suit, judgmentsuit, willtheparty takes control of thea to thenot

Clarke,Green, 213;employee. supra v. 80M. at Eatonthebind cf.
578, 433,577, (1923).434120 A.N.H.

is,case, Hedberg of the suit. Henot take controlIn this did
judgmenttherefore, judicata byprotected the consentnot under res

supra.LebanonMoore v.entered. See

estop­byHedberg protected of collateralthe rulesisNor
relitigationestoppel “precludes the ofpel. The doctrine of collateral

litigated” priorfully fairly in awhich has been andan issue of fact
1006, 1008,Keene,City 453 A.2dLoundsbury 122v. N.H.action. of

Wiebusch, 1871,1278, supra(1982); see R. at 391-92.1280 § “[Col­
byestoppel may party to a later case whobe invoked ... alateral

partyparty privityin to the earlier case.”not a or with awas
1106,547, 554,Ipswich, 484 A.2dv. Town New 125 N.H.Caouette of

however,estopped, have been a(1984). party to must1111 The be
case,privity party prior In this theparty or in with a to the action.

litigation any“judgment” preclude issues because thedoes not of
markings judgment party.”for “neitherreflect adocket

facts of this case.of on theWe next turn to the effect RSA 507:7-b
provides as follows:RSA 507:7-b

Tortfeasors. Whenor Covenant Not to Sue: Joint“Release
goodgiven in faith toor covenant not to sue isa release

injurypersons sameliable in tort for theone of 2 or more
death,wrongful itperson property or for the sameto or

discharge any from liabil-of the other tortfeasorsdoes not
injury wrongful its termsity death unlessfor the or

againstprovide, theexpressly but it reduces the claimso
paid for it.”in amount of the considerationothers the

Webb, 276, (1983), weIn v. 123 N.H. 461 A.2d 93 inter-Morrill
preted this statute as follows:
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intoto sue is enteredor a covenant not“When a release
tortfeasor, discharge any thejoint not ofit doeswith one

liability, any expression toabsentother tortfeasors from
However,1979). thecontrary. (Supp.RSA 507:7-bthe See

the claimtortfeasor does reducesettlement with one
paidconsiderationagainst to the extent of thethe others

for the release.”
Burnham, 203,279, (citing v. 97 N.H.at Burkeat 461 A.2d 95Id.

210, 918, (1951)).A.2d 92484
supra prior law in Newwe stated theBurke v. BurnhamIn

Hampshire:

injured by joint wrongdoers, settlementaone is“‘When
forpresumptively in full satisfactionthem iswith one of

one is notinjury if the settlement withthe .... But
onlysatisfaction, are releasedfull the othersintended as

paid.’”to the extent of the amount
Railway,210, (quoting v. 83 N.H.at MastersonId. at 84 A.2d 924

190, 192, 753, (1927)).139 A. 755

law,507:7-b, then, changes priorthe so that now aRSA
all,joint presumed to be a release ofis notrelease of one tortfeasor

presumed all unless apreviously, was to releasewhereas the release
contrary intent shown.was

toa statute similar RSA 507:7-bSeveral States have construed
Among 4. ForTortfeasors Actin the Contribution §found Uniform

functionally equivalent.case,purposes of this the two statutes are
therefore, interpreta-We, not hesitate to consider other States’do

guidance interpretingin our4 fortions of the Uniform Act §
statute.

interpre-interpretation with theof is in accordOur RSA 507:7-b
357,Pittsburgh,v. 409 Pa.the Act 4. In Browntation of Uniform §

362, 399, (1962), court observed that the Uniform186 A.2d 402 the
“drastically changedAmong theTortfeasors ActContribution

bysubject a releaseand since that enactmentlaw on this[common]
jointlyinjured party does not release others alsoto one liablethe

Similarly,liable, expressly provides.” inrelease sounless the
267, (D.Supp.Company, F. 271 Mass.Hayden v. Ford Motor 278
changed priorAct had the1967), noted that thethe court Uniform

longerjoint released allone tortfeasor noso that a release oflaw
all was found. See also Smith v.unless the intention to releaseothers

565, 567-68, 666, (Uniform(1967)Raparot, 225 A.2d 667-68101 R.I.
unambiguously changes rule).common lawplainly andAct

employeequestion an andin this case is whetherThe central
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joint meaningemployer are tortfeasors within the of the release stat-
only liability employerute where the basis of for the is the doctrine

respondeat superior. suggestedof We have that masters and serv-
jointly respondeat superiorants who are liable under are not true

tortfeasors,joint liability wrong merelybut that for the servant’s is
imputed give aggrieved partyto the master to the redress. See

169, 172-74, 229,Chapman,McNamara v. 81 N.H. 123 A. 230-31
Hence,(1923). liability strictlythe master’s is derivative.

weight authority AmongThe of is that the Uniform Contribution
liabilityapplies persons4Tortfeasors Act to whose is derived vi-§

cariously primary negligentfrom the conduct of another. See Smith
Raparot supra (releasev. of servant does not release master from

liability respondeat Clark,superior);under Blackshear v. 391 A.2d
747, (Del. 1978) (release hospital/employer748 of does not release
doctor/employee); Airlines, Sweat, 916,Alaska Inc. v. P.2d568 929
(Alaska 1977) (release independent negligently per-of contractor
forming non-delegable dutylicensed common carrier’s does not

carrier); Zimmerman,Wouldridge 656,release App.v. 21 Cal. 3d
658-59, 778,Rptr. (1971) (release98 Cal. 779 of owners for false

agentrepresentations agent).of does not release
contrary. Kinetics,Some cases under the Act InUniform are Inc.

Co., 22,El Paso (Ct. App.v. Products 1982),99 N.M. 653 P.2d 522
partner, vicariouslythe court held that a who was liable for the tort

partnership, liabilityof a was from partnershipreleased when the
27,was released. Id. at 653 P.2d at 527. The court reasoned that the

liability partnershipof the partnerswas direct and ofthat that the
merely imputed. released,was partnershipId. “Once the was the

by liability imputedmeans which partnerswas to the was de-
stroyed.” Id. The court held that under the Uniform Contribution
Among Act, parties “joint tortfeasors,”Tortfeasors the were not and

prior applied. 28,that common law Id. at 653 P.2d at 528. See also
Bank,Presque 599, 608-10,v. Isle App.Witucke 68 Mich. 243 N.W.

907, (1976) (construing2d 911-12 statute somewhat different than
the Uniform Act to determine that a master and servant are not
joint liability by law,tortfeasors operationbecause arises of not
wrongdoing).

reject reasoningWe the of these latter cases for the reasons stated
Clark, suprain Blackshear v. at 748:

liability relevant,“The basis of is not nor is the relation-
ship among short,those liable for the Intort. it makes no

[employer’s]difference liabilitywhether the is based on
respondeat superior any legalthe doctrine of or other con-

cept. pointThe is [employee] (atthat both it and the are
least) ‘severally’ injury.”liable for the same
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interpreting Hampshire’sIn a statute identical to New in that it
tort-feasor,”“jointnot Supremedoes define the Alaska Court has

may vicariouslystated: “It be that liable is not techni-[the carrier]
cally ‘tort-feasor,’a but it is ‘one of two or more liable in tort for the

injury.’” Sweat, suprasame Alaska Airlines v. at 930.

underlyingpolicydiscussion is in accord with the theOur
plain­adoption rule left aof RSA 507:7-b. Whereas the common law

all,option settlingtiff with the of with all tortfeasors or none at
permits partin those liableRSA 507:7-b settlement with some of to

him, leaving plaintiffwhile the free to seek the remainder of his
recovery Klein, 285, 294,Bishopfrom In v. Mass. 402others. 380

1365, (1980),N.E.2d the court concluded that the Uniform1371-72
encourage multiple partyin tortAct “was drafted to settlements

by clearly delineating the will have on col­actions effect settlement
rights litigation.”inlateral and liabilities future We think the same

applies favoringpolicyto RSA 507:7-b settlements. “The termina­
litigation encouraging agreementstion of the and settlement should

Airlines, Sweat,prevail.”here Alaska Inc. v. P.2d at568 930.
changeThe from the common law reflected in RSA is507:7-b

amply justified by strong public policy promoting resolutionthe of
favoring litigation.civil suits and the amicable settlement of Cities

Inc., 925,Company Company,Service Oil v. 470 F.2dColeman Oil
denied,(1st 1972), (1973).929 Cir. cert. 411 U.S. 967

Moreover, compelling bywe find no ofintent manifested the use
technicallythe inlimited term “tortfeasor” the title of RSA 507:7-b

require disregard languageplainly expansivewhich would us to the
Kilgus, 739, 742,of the text of the statute. See v.State 125 N.H. 484

1208, 1212 (1984).A.2d
denyingThe trial court’s order the defendant’s motion to dismiss

is affirmed.

Affirmed; remanded.

All concurred.


