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Smith,Gregory attorney general (GregoryH. Swope,W. assistant
attorney general, brief), byon the forbrief the State.

Duggan, defender,appellate Concord,James E. byof brief for the
defendant.

Cimino, brief,byFrancis proS. se.

Souter, jury guiltyJ. A found the ofdefendant the class A fel-
ony transporting drugof it,a dispensecontrolled with intent to in

318-B:26, 1(a) (2). appealviolation of RSA In this he claims that the
Superior {Flynn, J.) refusing suppressCourt inerred to the evidence

drugs questionof refusing jurythe in and in theyto instruct the that
could drivingconsider the possessingmisdemeanor of while a con-

drug, 265:80,trolled in violation of RSA as a lesser-included offense.
We affirm.

1, 1981, SergeantOn December Albert Brackett of the Hudson
DepartmentPolice travellingobserved the defendant’s car errati-

cally highway. car,on the stoppedThe officer the administered field
sobriety tests, drivingarrested the defendant for while under the

intoxicating liquor gaveinfluence of warnings.and him Miranda
At the moment of arrest the door of openthe defendant’s car was

running.and its leavingmotor was still policeBefore for the station
the defendant stopasked the officer to the motor and lock the car.

motor,When the officer leaned into the car to turn off the he saw on
the floor pills,of the driver’s breakingside three blue scored for in

pillstwo. He took the theyand asked the defendant what were. The
defendant answered that he had never seen them before and had no

theyidea where had come from.
When the officer police station,searched the defendant at the he
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pages, papersonOn its and loose inserteda small notebook.found
names, addresses, dates,them,among of andthere were notations

precedednumbers. Some of the numbers weretelephone and other
previousby that hisor “blu.” The officer testifiedfollowed “blue”or

investigationsdrugin indicated that such notations wereexperience
notations,drug theHe asked the defendant aboutof sales.records

they performed byofwere records workthe defendant saidand
using “military”supervision, a or 24-houremployees under his

whatWhen officer asked him hourof notation. themethod time
to,might the defendant said that number indicatedrefer“2700”

explaintoemployee had been late for work. When askedanthat
nothing.he said“975”

application for a to search theprepared an warrantThe officer
applicationdrugs, supportedand thecar for controlleddefendant’s

describing pills, thethe of note-the three contentswith his affidavit
book, pillsand thethem. the notebookand how he found He showed

presentedjudge whom histo district court to he hadthemselves the
it,executing policeIn thejudge issued warrant.application. The the

car, they forty-foundthe of the defendant’s wheresearched trunk
drug,pills,eight pounds later as the controlledof blue identified

diazepam.
suppress evidence of thetrial the defendant moved to theBefore

argued itselfdrugs the car. He that the warrant hadseized from
consistingillegally of theissued on the basis of seized evidencebeen

judgepills of notebook. The trial deniedand the contents thethree
the motion.

trial, agreedhe had to deliver thethe defendant testified thatAt
however,containing asserted,pills thatbag for He he hadthe $500.

himself, merely“dealing” drugsin had actedof the butno intention
requestedtestimony judgehe the trial toon thisas a courier. Based

driving possessinga whilejury offense vehicleinstruct the on the of
principalthedrug, offense underas a lesser-includeda controlled

drug dispensecharge with intent to it.transporting a controlledof
request, judgeobjectAlthough not to this the refusedthe didState

jurygive offense instruction. The returned ato the lesser-included
guilty.ofverdict

assignment that hishis first of error the defendant claims con-In
obtained,illegallyupon use of which therests the evidenceviction

matter,suppressed. preliminaryAs a theshould havetrial court
clearlynot indicate whether the defendantbefore us doesrecord

onfrom federal constitutional claim thisraised a State as distinct a
opportunitysuperior topoint in the court. We therefore take this

theypresent toto a clear record if wish invokecaution defendants
347,Ball, 226, 231, (1983),124 471 350rule in State v. N.H. A.2dthe
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first, citingState claims decisions ofunder which we will consider
juris-Supreme and of courts of otherCourt of the Statesthe United

consideringsolely helpfulnessfor in the State issues.dictions their
3469, Subject(1983).Michigan Long, to thisSee v. 103 S. Ct. 3475-76

caveat, proceed independently with the claimswe will to deal under
conclude that federal law is notthe State Constitution. Since we

defendant,to the we set out no further federal anal-more favorable
ysis.

arguesSpecifically, the defendant that the State established
probable by usingfor the of evi-cause issuance the search warrant

that had itself in of constitutionaldence been seized violation the
againstprotection and He assertsunreasonable search seizure. that

right pillsthe State had no to take the three from the floor of the car
or to examine ofthe contents the notebook. Since the State used

probable supportthese items of evidence to establish in ofcause the
car, argueswarrant to search the the defendant that the warrant

invalid, resting illegallywas as on seized evidence.

He thus invokes the doctrine associated with Mr. Justice
phrase, poisonousFrankfurter’s the “fruit of the tree.” Nardone v.

States, 338, (1939). questionUnited 308 U.S. 341 If the evidence in
only through exploitationhas been obtained ofthe an antecedent

illegality, Chaisson, 810,suppressed.it must be State v. 125 N.H.
814-15, 297, 301, (1984).486 A.2d 304

poisonousWe do not find applicablethe tree doctrine on the facts
case,of this improprietyhowever. There was of course no in the

pills.officer’s observation of properlythe three He had entered the
car, request, stopindeed at the defendant’s to the motor before lock-
ing Thus,the car. the officer was free to observe whatever was
apparent others,to him includingand to describe his observation to

judge whothe later issued the warrant.
really this,dispute arguesThe defendant does not but that the

pills themselves, distinguishedofficer could not use the as from his
them,description of justificationbecause he had no constitutional to

so, argues,seize them. This was the defendant because the eviden-
tiary pillscharacter of immediately apparentthe was not to the
officer, merely suspected pillswho that the contained a controlled
drug. Hence justi-the defendant concludes that the officer was not

seizingin plainfied exceptionthem under the view to the warrant
requirement I,partof Hampshirearticle 19 of the New Constitu-
tion, Ball, 226,as articulated in State v. 124 N.H. 471 A.2d 347
(1983).

Assuming arguendo justifythat the rule in Ball did not sei­
pills, whyzure of the three there are two reasons their seizure and
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display magistrateto the did not taint the issuance of the warrant.
The first is' that the pills magis­exhibition of the three blue to the

nothing descriptiontrate added pillsto the verbal of the that the
police gave giveofficer and was entitled to on the basis of his obser­

magistratepresentedvation. In to thehis affidavit the officer de­
pills,scribed the three which he believed to contain a controlled

drug, explainedand that he had found them on the floor of the driv­
magistrateer’s side of the car. This statement told the all that was

pills. Showingthen known pills magistrateabout the the to the
nothing. Therefore,added seizingif pillseven there was error in the
exhibiting magistrate,and in them to the it was error that added

nothing magistratetomaterial what the otherwise knew and was
beyond See,therefore harmless e.g.,a reasonable doubt. State v.

Leuthner, 638, 642, 1029, 1031124 (1984).N.H. 474 A.2d

why illegalityThe second reason the claimed did not taint
the warrant is part illegallythat a warrant based in on seized evi­

long enoughdence is nonetheless valid so as there was other evi­
probabledence to Renfrew, 308,establish cause. State v. 122 N.H.

311, 527,444 (1982); States,A.2d 529 see Grimaldi v. United 606
332, denied,(1st Cir.),F.2d 336 cert. 444 (1979).U.S. 971 In this case

claim, believe,there is no or reason to that in the absence of the
physical pills probable cause,exhibition of the there was a lack of so
long properitas was to use the contents of the notebook to establish
probable turn, then,cause. We poisonousto this second tree issue.

The anydefendant notdoes claim that there was violation of
State or national constitutional standards in the seizure of the note­
book itself. There is uponabundant case law policethat arrest the
may person valuables,search an arrested weapons,for instruments

escape, Dunbar,of 904,and of 905,evidence crime. State v. 117 N.H.
831, (1977); Robinson,379 A.2d 832 United States v. 414 U.S. 218

(1973); Harlow, 547, 552, 1210,State v. 123 N.H. 465 A.2d 1213cf.
(state(1983) onlystatute authorizes more limited search if the sub­

ject protective custodyis in during incapacity).intoxication or A
scope permissible defendant,search of like is at the time a like this

one, jail followingis Edwards,committed to arrest. United States v.
(1974); Levesque, 52,415 U.S. 800 accord State v. 123 N.H. 455 A.2d

(1983) (inventory search).1045

objects onlyThe policedefendant to the officer’s warrantless
examination assessingof the hidden contents of the Innotebook. the

positionmerits of this distinguishwe must take care to between two
categories mayof evidence that be seized as an incident of an arrest:
evidence persontaken from the “immediatelydefendant’s or asso-
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him, merelywith and evidence within his control. Uniteddated”
Chadwick, 1, 14-15, 16 law,(1977).v. 433 n.10 Federal atStates U.S.

least, distinguishes categories determininginbetween these two the
right policeextent of the of the to examine the otherwise hidden

packagescontents of or seized as an incident of arrest.containers Id.
supra.United States v. Robinson Whatever the merits of thatCf.

may be, policedistinction it is clear nothat the need warrant to
packagestheexamine otherwise hidden contents of taken from the

person supra;as an incident of a lawful Statearrest. v. Dunbar
Levesquesupra; supra.accord v.State United States v. Robinson

applying apparent principleIn this rule there is no for distin­
guishing between testimonial and non-testimonial contents of other­

Indeed,packages. prolixwise closed it would be to cite all the
applying authorizingcases Robinson as ofthe examination books

papers objects personsand folded removed from seized from the of
See, Castro, 674,e.g., (5thdefendants. United v.States 596 F.2d 677

denied,Cir.), (1979) (paper wallet);cert. 444 U.S. 963 folded in Unit­
Smith, 292, (4th (address1977) book);ed v. 565 F.2d 294States Cir.

Napolitano, 465,Supp. (S.D.N.Y.v.United States 552 F. 482-83
1982) (address book); Frankenberry,see also United States v. 387

337, (2d 1967) (diary).F.2d 339 Cir.

policeWe therefore hold authoritythat the had constitutional
to examine the contents of the prop­notebook. Those contents were
erly probable warrant,offered to establish cause to issue the and the

suppress drugsmotion to properlythe was therefore denied.
remaining assignment challengesThe defendant’s of error the

jury.trial court’s instructions to the The record indicates that the
defendant raised no exceptionconstitutional inissue his to the
charge. arguesHe givenhere that the trial court should have the
jury optionthe chargeto return a drivingverdict on a of a vehicle

possessing drug,while a controlled 265:80,in violation of RSA as a
lesser-included principal chargeoffense under the transportingof a

drug dispensecontrolled with intent to it.

charged,In relation to a crime an offense is lesser-included
person necessarilyif “a must processhave committed in the of[it]

committing charged.” Merski,the 564, 567,offense State v. 123 N.H.
491, (1983).465 A.2d 493 juryThe court should instruct the that it

option chargeanhas to consider a of a lesser-included offense if the
requestsdefendant such an instruction and there is “a rational basis

finding guiltfor a of on the greaterlesser offense rather than the
Berry, 203, 206,offense.” 881,State v. 124 N.H. (1983).470 A.2d 883

is requestsWhen it the defendant who the lesser-included offense
instruction, that rational basis will not exist if the defendant has
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indicated that he does not contest the uncommon element that dis­
O’Brien,tinguishes greater.the from the lesser offense. State v. 114

233, 235-36, 783, Howland,(1974).N.H. A.2d State v.317 784-85 Cf.
413, 417, 188, (1979) (no inappo­119 N.H. 402 A.2d 191 contest rule

instruction,requestssite when such since State has burden ofState
proof).

rules,Applying these the defendant was not entitled to the
requested, First, driving.in posses­instruction he for two reasons.

transportingsion is not a offense under with intentlesser-included
dispense. 318-B:26,1(a) (2)to RSA the elements of the offenseUnder
charged (1) transportation, drug, (3)(2)as of a controlledinclude:

dispensewith intent to the elements of the offense createdsame. The
265:80,by driving vehicle, way,(1) (2) (3)aRSA include: a on while

possessing, (4) drug.a controlled
seen, cannot, by definition,As we have a lesser-included offense

any greaterinclude elements different from those that constitute the
supra. requires proofoffense. State v. Merski Yet RSA 265:80 of two

required 318-B:26,RSAelements different from those under 1(a)
vehicle, way.(2): (1) driving (2)a and on a Proof of neither of these

necessary “transportation”proveelements is to under RSA 318-
B:26, Thus,1(a) (2). the offenses do not stand in relation totwo each

greater most, possibleother as lesser-included and offenses. At it is
prove chargedthat the actual evidence offered to the offense as

prove 265:80,would have been sufficient to an offense under RSA
but this does not convert the latter into a lesser-included offense.

Merski, 567,supra atState v. at 465 A.2d 493.
offense,ifEven RSA 265:80 were a lesser-included there would be

sustaining givea second reason for the trial court’s refusal to the
requested conceded the existence ofinstruction: the defendant what

distinguishinghe claimed to be the uncommon element the two
arguesoffenses. defendant that the uncommon element is intentThe

318-B:1,drug. “dispense”dispense definesto the RSA VIII to
delivery. agreedinclude Yet the defendant conceded that he had to
courier, drugs. By testimony, then,act as a to deliver the his own he

dispense, protestswith intent to and hisadmitted that he had acted
that he had never intended to act as a dealer himself were irrele-
vant.

analysis refusingthe trial court was correct inOn either to
error,give nothe instruction. Since the defendant has demonstrated

judgment superiorthe court will be affirmed.the of

Affirmed.

All concurred.


