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CountyStrafford Probate Court
No. 83-507

Petition of Diana Atkins & a.

28, 1985May

Hilliard, Concord, by orally,Russell F. of peti-brief and for the
tioners.

P.A.,TaylorMcNeill (Malcolm& of Dover R. McNeill and
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orally),brief,the and McNeillEdwinna C. Vanderzanden on Mr.
Kelly,McDonald,Mary of the Estate of Ella A.for Executrix

respondent.

requestpetitioners this to determineKing, courtC.J. The
J.) prop-County (Cassavechia,the Probate Courtwhether Strafford

superiorerly jury in court on certainpetition a trialtheir fordenied
(Supp.involving will,validity a under 567-A:10the of RSAissues

1983). We affirm.
Thibodeau, Kelly,Atkins, HarveyJudithpetitioners, DianaThe

grandchildren theIII, Kelly, and heirs at law ofare theand Grant
12,1982,Kelly Januarydecedent, Kelly. anddied onElla A. Ella A.

1, 1971, bearing signature signaturestheSeptember will her anda
proved inprobatefor and commonwitnesses was offeredof three

21, petitioners filed a to Re-exam-Petitionform on March 1982. The
requested proved inthat it be solemnine of will andProbate the

Mary McDonald, of Ella A.executrix of the estateR. theform.
beneficiary probate.forKelly, principal willthe of the offeredwas

petition jurypetitioners for a trialprobate toThe court directed the
4, 1983, probatejury courtOctober theand to frame the issues. On

28, 1983,jury apetition afterfor a trial. On Novemberdenied the
hearing, probate for reconsidera-court denied the motionthe also

grantedoriginal certiorari toits order. havetion and affirmed We
juryprobate petition trial.of the for athe court’s denialconsider

trial,petition jury petitioners six issues:for a the framedIn their
testamentary capacity; (2)(1) the decedentdecedent lackedthe

intent; supervi-testamentary (3) thethe decedent was underlacked
McDonald; (4) Sep-sion, Maryof R. theor influencecontrol undue

1, 1971, Ella A.last will and testament ofwill was not thetember
1, 1971,SeptemberKelly; attempted to revoke the(5) the decedent

by fromprevented coercionforce andwill at a later date and was
McDonald;by (6) the doc-revoking Mary and the witnesses toit R.

with RSAnot in 551:2.were credible accordanceument
reconsideration, parties pre-hearing counsel for theAt forthe

question juryarguments probate the of a trial.court onto thesented
hearing,transcriptprovided a of thathas been withThis court not

hearingfollowingprobate thatalthough order the statesthe court’s
byarguments counselruled “in view of further submittedthe court

hearing.”at

petitioners’thequestion this is whetherThe before court
request jury six should have beenfor a trial on the issues framtd

rightanalysis jury probategranted. begin of to a trial inWe our the
right constitutionally guaran-notingby such is notthat amatters
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Const,teed, pt.nor did it I, 20;exist at common law. See N.H. art.
Gosselin, 496,v.Gauthier 94 (1947);N.H. 56 A.2d 13 3 ANDBowe

Page Gardner,(1961);onParker: Wills 26.85 C. of§ Handbook
(2dthe of 1916).Law Wills ed.95§

grant jury probate purelyof a inthe trial matters isSince
Henderson, 10, 11,statutory, Sylvain 135,see 116v. N.H. 354 A.2d

legislature grant rightmay(1976), the and136 limit the as it sees fit.

right jury“Since there nois constitutional to triala [in
probate legislature rightappeals], may grantthe the to

by jury righttrial to the same extent as such exists at
law; may grant restrictions,common or it it with either as

right,to the nature extent ofand the or as to the circum-
may had, maystances under which it orbe it make the

purely advisory, may grant rightverdict or it thenot at
all.”

Staples, 49, 54, 174 59,James v. (1934).87 N.H. A. 62
rely uponWe statutory languagemust therefore the to determine

right jurythe ofextent the a byto trial on pro-issues certified the
question,bate Thecourt. in (Supp. 1983),statute RSA 567-A:10

pertinent part:reads in
“Any person, any proceeding pro-interested in before a

involvingcourtbate dispute,material inwhich arefacts
may petition probate certifythe court to issues ofthe fact

superiorto the countycourt for the same for ascertain-
by jury petitionment If pro-trial .... the inis made a

ceeding involving validity purport-the anof instrument
ing dispute,to be a will in which material are in thefacts

grant petition court,shall probatecourt the .... The after
parties,due notice to all promptlyinterested shall act

upon petition petitionthe granted,.... If asuch is the
juryofform the issues shall be framed inand settled the

probate court.”

(Supp. 1983) (emphasisRSA added).567-A:10

Accordingly, there must be material in disputefacts
party jurybefore a is entitled to a trial to thosedetermine facts. The

statute, (Supp. 1983),RSA 567-A:10 does not elaborate on the
determiningmethod of disputed.whether material facts are Since

gives probate powerthat statute the thecourt to frame and settle
issues,jurythe form the jury’sof and merelythe isdecision advi­

sory, (Supp. 1983),RSA 567-A:ll grantwe read the tostatute the
probate powercourt the to determine whether there are material
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dispute, powerin as well as the to refuse to submit issues thefacts to
superior disputed.facts notcourt when material are

probate hearingprovide petitionThe court rules for a on the afor
prior certifyingjury superiortrial to issues of fact to the court.

however,silent, as theare to methodProb. Ct. R. The rulesSee 34.
determining exist for fram-of material fact andfor whether issues

statutory languagespecificing for In the absence ofthe issues trial.
statutory purpose well toprocedural to the as asrules we referor

determining of material factsprocedures used for whether issues
in other contexts.exist

probatepurpose chapter to theThe of RSA 567-A was streamline
judicialprocedureappeal and to resources. Senator Bossieconserve

statute, proposed,it was thatof the current version of the whensaid
gobasically provides probateappeals from courts wouldthat“[i]t

system,directly presentSupreme appealsthe Under theto Court.
court,may superiorprobate be de novo in afrom the court tried

time, moneyfrankly grand of and effort.” N.H.S.is a wastewhich
recommending statute,(1975). proposed theIn the Judi-JOUR. 610

Council stated that:cial
whyreason, opinion,in the Pro-“[tjhere nois sound our

empowered rule onto andnot be decidebate Court should
opinion theof thatit.... We are thefactual issues before

greatly improve thelegislationpassage wouldof this
justice jurisdiction and wouldinadministration of this

mat-greatly expedite of allthe settlementfacilitate and
juris-coming scope the Probate Courtters within the of

congested load in the Su-the casediction. It would relieve
perior Court.”

Report of thethe Judicial CouncilofFifteenth BiennialThe
Hampshire, (1974).21-22of atNewState

fact-findinggreaterattempt to shiftwas therefore anThe statute
a into eliminate second trialresponsibility probate courts andto the

superior would arisesuperior only court involvementThecourts.the
petitionedfacts, partiesif the for adisputeof a over materialout

1983)],(Supp. fac-567-A:10jury facts.trial on those “Under [RSA
probatesuperiorby court or thedisputes theare decided eithertual

aggrievedcourt, by law does not bar anThe new thusbut not both.
trial, promotes ajury more efficientseeking but ratherparty from a

826, 829, 379 A.2dGray Gray, 117 N.H.appellate procedure.” v.
probateby court of442, the(1977). An initial determination445

keeping pur-in with theappears to beexistwhether factual issues
Having probatethe courtfoundchapter thatposes of 567-A.RSA

that materiala determinationthe when it madewithin statuteacted
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appropriatedispute, the stand-in we must examinefacts were not
making rulings.byapplied probate in suchbe courtsard to

courts,probate pursuant to a MassachusettsThe Massachusetts
567-A,chapter developedhave a standardsimilar to RSAstatute

determiningresembling summary judgment forstandardthe
advisory jury Inframe factual issues for an trial.whether to Seiferth

350,Hay, (Mass. 1967), Supreme225 N.E.2d 351 the Judicialv.
probate pro-denial ofof Massachusetts affirmed the court’sCourt

stating genuinejuryposed issues “there must be a and doubtfulthat
question supported by natureof fact evidence of such substantial as

movingexpectation to theto afford reasonable of a result favorable
Gross,party.” (Mass.Id. at 351. also v. 505See Markus 296 N.E.2d

1973) showingApp. (a opportunity influence with-of the for undue
enough framing juryout further evidence “is not to warrant the of a

Love,question.”); (Mass. App.on that 445issue Love v. 370 N.E.2d
requirement evidentiary showing1977). The of some of a factual

probatedispute implementing appealis inlikewise reasonable our
(Supp. 1983).RSAstatute. 567-A:10

“genuine any ques-Whether a issue as to material fact” exists is a
requestHampshirein intion often raised New the context of a for a

summary judgment. summary judgmentTheSee RSA 491:8-a.
determiningprocedure developedfor inissues of fact was order to

judicialtime and Keeneconserve resources. See Lourie v. State Col-
233, 235, 902,lege, (1981). chapter121 N.H. 428 A.2d 903 RSA 567-

judicial resources,A towas also enacted conserve and we find the
approach applied by ruling summary judgmentcourts in motionson

probateininstructive the context.

rulingHampshire procedureThe New for on a motion for
491:8-a,summary judgment by statute,is set inout detail RSA III:

“Summary judgment ifshall be rendered forthwith the
interrogatories,pleadings, depositions, answers to and

file, together filed,onadmissions with the affidavits show
genuine anythat there is no issue as to material fact and

moving judgmentpartythat the is entitled to as a matter
of law.”

summary judgment procedureThe ofuse a to determine whether
disputed (Supp. 1983)material facts are under RSA 567-A:10 is

appropriate.
interpreting chapterOur case law an earlier version of RSA 567-

summary judgment by probateA affirms use of athe standard the
determining disputed.courts for whether material facts are In Lane

Hill, 275, (1895), upheld probatev. 68 N.H. 44 A. 393 this court a
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procedure determining disputedcourt for the existence of material
summary judgment procedure.facts which was similar to the One

juryof the issues framed for ina trial Lane was whether the will
Althoughwas the last will of the decedent. the Lane decision was

predecessor statute, P.S., 200, 11, operativeunder amade c. s. the
language concerning disputedwas similar theto current statute

rejectedmaterial facts. This court the issue submitted in Lane
parties alleged anybecause the had not facts which were either

disputed.material or

objectionable“The ... issue in inthis case is that it does
clearly particular questionnot submit some of fact to the

jury. judgmentThe to be rendered is whether the instru-
propoundedment is or is not the last and testament ofwill

apparentlythe deceased. The issue framed in this case
question jury,submits the whole the theto whereas issue

require fact,should the determination of some the exist-
legaluponence or non-existence of which is material the

question disputed paperwhether the is or is not the last
will of the deceased.”

Hill, 278,Lane v. 68 at 44N.H. A. at 345.

purposes probate procedureWe defined “material facts” for of in
as “facts from which if established it would follow as mat-Lane [a]

ter of law that the instrument is not the testator’s last will....” Id.
Thus, supportingwe held that the facts the will contestant’s claim

go jury.thehad to be submitted before an issue could to
probateThe court in this case found that there were no material

disputeinfacts and stated:
framing byproposed“The issues as for the contestants are

mayfactual in as conclu-not nature but be characterized
interrogative. essence, theyphrasedsions of law in the In

exploratory accusatoryare and or assertive. Even ifnot
least,they be, showingveryneed not at the a factual must

presented through or other-be the submission of affidavits
materialwise which would this court to find thatallow

original hearingdisputed. upon the norfacts are Neither
reconsideration,upon motion for have the contestants

argued any specificin materialoffered or fashion that
disputed.”arefacts

employed by probateThe standard the court is consistent
statutory language pur­prior andwith our case law and with the

pose (Supp. 1983). Applyingof RSA 567-A:10 the standard to the
us, allegationsagreerecord before we with the court below that the
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anyconclusoryby petitioners and do not state factsthe aremade
petitioners, permitwhich, favorably would aif to thedetermined

to reach the conclusions asserted.fact-finder

Affirmed.

Douglas, J., sit;did not the others concurred.

Grafton
No. 84-121

Unwar J. Samaha

v.

CountyGrafton & a.

May 28, 1985


