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anyconclusoryby petitioners and do not state factsthe aremade
petitioners, permitwhich, favorably would aif to thedetermined

to reach the conclusions asserted.fact-finder

Affirmed.

Douglas, J., sit;did not the others concurred.
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Exeter,Samaha, by orally, probrief and se.J. ofUnwar
P.A.,Stebbins, Harvey (DavidBradley, of Hanover H.Wood &
defendants, CountyBradley orally),on the brief and for the Grafton

Stiegler, III, Countyand A. Frank Treasurer.

court,superiorplaintiff, clerk of thePer curiam. The a retired
brings require County payto into thethis action to Grafton New

System necessaryHampshire (NHRS)Retirement the funds to
byplaintiff system “buy-allow the to be reinstated in the retirement

1, 1947,ing prior period Julyback” for the fromservice credit to
1, judgmentSuperior (Dickson, J.)March 1965. The Court entered
plaintiff pursuant (R.for the to the recommendation of a Master

Shapiro, Esq.) payPeter and ordered the defendants to into the
back,”necessary “buy exceptall the theNHRS funds to effect actual

plaintiff had hecontribution the would have made been enrolled for
period.that

county’s “buythe shareUnder trial court’s order the of the back”
$79,988.11; plaintiff’s $5,177.01.be share be Thewill the will

order,appealed superiordefendants the court and we reverse.
Countyplaintiff SuperiorThe served as the of theClerk Grafton

1, 1947, 1, 29, 1947,July JanuaryfromCourt until March 1965. On
County participate plaintiff,inelected to the NHRS. TheGrafton

however, plaintiffnot in Inwas enrolled the NHRS. 1965 the
Rockingham County Court,Superiorbecame the Clerk of the where

he remained until his retirement in 1983.
1, 1974,January Hampshire SuperiorAs of the New Court

system designed specificallyacreated retirement for its clerks of
plaintiffcourt and associate clerks of court. The became a member

special system given priorof this clerks’ and was serviceretirement
1947, began employmentcredit back to the time when he his as the

County.superiorclerk of the court in Grafton
NHRS,1974, Rockingham County participate in theIn elected to

system. time,plaintiffand the was also enrolled in that At that
Rockingham County plaintiff priorto obtain serviceallowed the

plaintiff participate incredit back to 1965. The continued to the
his inNHRS until retirement 1983.
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receiving thebenefits underplaintiff presently his vestedisThe
superior in Rock-years of the courtof service as clerkfor hisNHRS

1983, vested retirementingham County and hisfrom 1965 until
system for hisretirementspecial clerks of courtbenefits under the

superior in both Grafton andyears courtof service as a clerk of the
Rockingham Counties from 1947 1983.until

superiorpropriety court’sappeal of theAt issue in this is the
“buyCounty plaintiff’s back” ofrequiring to fundorder Grafton

1,1, 1947,July 1965. Theprior until Marchservice credit from
byright “buy providedis RSAplaintiff claims that his to the back”

Employees’ Associa-chapter in100-A and this court’s decision State
a., 614,Belknap County 448 A.2d 969tion v. & 122 N.H.N.H.of

(1982).
“buyplaintiff is entitled to atheorder to determine whetherIn

meaning100-A, andchapter must consider theweback” under RSA
statute, plaintiff’sof thewell as the effectapplicability of that as

system estab-publiclyseparatein funded retirementenrollment the
by judiciary of court.for the clerkslished the

statute, plainwe first review theinterpretation of aIn our
379,W., 377,meaning language. Robyn 124 469re N.H.of its In

“buy1351, request back” is(1983). plaintiff’s for aTheA.2d 1352
language chapter 100-A:precluded by plain of 100-A. RSAthe RSA

pertinent partprovides in that:28
system provisions shalland the hereof“This retirement

by partici-apply any person or entitled tonot to benefited
any provisions providespate of law whichunder other

anywholly part expense or otheror in at the of the state
employeesemployer, for . . . withfor retirement benefits

theyperiodrespect of service for which areto the same
chapter.”eligible benefits under the terms of thisfor

SystemEmployees’ ofchapter the RetirementRSA 100 created
Hampshire (ERSNH) contained a similar sec-the of andState New

tion, 1945,183:17 system...(“Thein retirementeffective 1945. Laws
any person by participateapply benefited or entitled toshall not to

providesany provision . which ... at theunder other of law . .
thereof,anyexpense for retirementof state or of subdivisionsthe ...
100:18,by state....”)employees titled “Limita-benefits for the RSA

Membership,” membership in the NHRS totion on limited
systems.publiclyemployees in other funded retirementnot enrolled

original merely clarifiedSubsequent to the act haveamendments
legislativeoriginal Ass’n v.intent. Blue Mountain Forestthe See

202, 205, 55, (1979).Croydon, 400Town 119 N.H. A.2d 57of
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100-A:20,1 (formerly predecessorUnder RSA RSA 100:29 for the
system ERSNH), system”a “local “anyretirement is defined as

system supported wholly part byretirement . . . which pub-is or in
employeeslic funds . . . anywho are members of local retire-[and]

systemment . . . shall be entitled to become members [of NHRS]
only providedas in provides pertinentRSA 100-A:21.” Section 21 in
part that:

employees participate thoughshall in as“[S]uch [NHRS]
system operation.such local retirement were not in The
being paid byretirement allowances the local retirement

system participationon the date such in becomes[NHRS]
paideffective existingshall be continued and at their

byrates [NHRS]
(formerlyRSA 100-A:21 predecessor systemRSA 100:23 for the

ERSNH).
Employees’ a.,In Belknap CountyState Association N.H. v. &of

614, 622, 969,122 (1982), countyN.H. 448 A.2d 973 we held that the
unambiguous obligation”had “an absolute and to enroll all

employees adoption by county.hired after the of NHRS the That
case, however, “buy plain-does not mandate a back” on behalf of the
tiff in this case for a number of reasons.

First, plaintiff employee County.the was not an of Grafton
determiningIn employer-employee relationship exists,whether an

generally managerialcourts consider factors such as and fiscal con­
Corp. Merryfield, 988,trol. Reconstruction Finance v. 134 F.2d 991-­

op Agency(1st 1943);92 (Second)Cir. see also 2(1)Restatement §
During there,(1958). countyand 220 his service the§ did not have

right managerialthe plaintiff,to exercise fiscal or control over the
power salary,nor the to set his hire or fire him. These functions

performed by superior court, actingwere body. 499:1,the as a RSA
CONST, II,pt.:12. N.H. point partart. 82. It is thus at this that we

company with the dissent.

Contrary argument,plaintiff’sto (Supp.the RSA 30:1
1983) merely provides accounting byfor an annual of transactions

countythe clerk of court to the and does not determine the clerk’s
employee county. statute,status as an of the theNor does title of this

Officers,”Reports County“Annual of mean that the clerks of court
county employees.are We have held that the title of a statute is not

interpretation provided languageconclusive of its that the statute’s
unambiguous. Kilgus, 739,is clear 742,and State v. 125 N.H. 484

1208, E.,(1984) (citing 836, 841,A.2d 1212 In re Vernon 121 N.H.
833, (1981)). purpose provide435 A.2d 836 The of this statute is to
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county and town officials with financial information. Since the
funds,reported county countyexpenditures of the isare made out

reporting requirementinformation. The found inentitled to such
30:1, however, countydoes not indicate that theRSA exercises

managerial plaintiff, employer-­control over the so to create anas
employee relationship. Corp. Merry­v.See Reconstruction Finance
field, supra.

Second, Belknap case,County superiorunlike the the in thiscourt
specifically (1)case has found no official of hasthat: NHRS ever

objected to the exclusion of the clerk of court from the retirement
system, County(2) any employee,Grafton has never to enrollrefused

County(3) amongand practicedGrafton has not discrimination its
employees respect Thus,participationwith to in NHRS. Grafton
County wrong subjectedhas nocommitted for which it should be to

type remedy provided Belknap Countythe of in the case.
Finally, judicial recognizedthe branch has that enrollment of the

mandatory, by authorizingclerks of court in NHRS is not the estab-
separate systemlishment of a retirement for the clerks of court. See

(Supp. legislaturealso 1983) (the byRSA 490:29 has concurred
allowing non-judicial employees membershipto elect in either a

systemlocal retirement NHRS). superior has, thus,or The court
policy makingestablished a participation optionalin NHRS for the

policyclerks of counties,court. This is a which the and Grafton
County particular,in ability challengehave had no to or reverse.

superiorSince the clerks of courts were not and are not
county employees, and their optional,inenrollment the NHRS is the
reasoning Belknap Countyof the governcase does not them. Addi­
tionally, plaintiff’sthe publiclyinenrollment the funded clerks’

system precludedretirement participationhis in NHRS. See RSA
100-A:20, :21 and :28.

Having reached uponour decision statutory analysisbased a of
100-A,chapterRSA we need not reach the additional issues raised

appeal. Accordingly,on we superiorreverse the court order.

Reversed.

Batchelder, J., dissented.

Batchelder, J., dissenting: respectfullyI major-dissent from the
ity opinion plaintiffbecause mythe in legallyview was an
employee Countyof Grafton and was entitled to the ofbenefits the
county’s participation in Hampshirethe SystemNew Retirement
(NHRS).

“employee”An “any regularunder NHRS is classified or unclassi-
fied employee employeror 100:1,of an . . . .” (1964)RSA IVofficer
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County was anundisputed that Graftonadded). It is(emphasis
III, qual-100:1, (1964). To:29statute. RSAemployer under the See

act, plaintiff thusthecounty theemployee the underify ofas an
county or wasofficer of theonly either anthat he wasestablishneed

county. thisThe facts ofrelationship thewithemploymentin an
requirement.satisfy the formercase

CountyReports of30, “Annualentitledchapter which isRSA
countyregarded asbeclearly of courtOfficers,” that clerksintends
countycourt aschapter clerks ofrefer toof theProvisionsofficers.

plainly intended toareupon whichimpose them dutiesandofficers
:3,30:1, The:4 and :5.byonly officers. See RSAperformed suchbe

unchangedvirtually since therespect has remainedin thislaw
County court. R.L.clerk of Seebegan his tenure as Graftonplaintiff

throughout plaintiff’s tenure aslaw, thethe(1942). Sincech. 50
county forcourt, as a officerhimCounty of classifiedclerkGrafton

consistencyobligations, and fairnessassigning himpurpose ofthe
allocatingpurpose ofsimilarly thetreated forrequire bethat he

compensation.him
employeesallcompulsory forbe“Membership shall[in NHRS]

participationthe dateemployer afterentering [inofthe service [an]
100:34,effective,” (1964),IIRSAby employer] becomestheNHRS

offi-in case of electedmembership optional theshall be“except that
100:3,1terms,” (1964). Onappointed fixed RSAforor officialscials

CountyGrafton1, 1947, approximately months afterJuly five
byappointed theNHRS, plaintiff wastheparticipate intoelected

“pleasure” of theat theterm to servesuperior for an indefinitecourt
Const, inII, plaintiff’s enrollmentpt. Theart. 82.N.H.Court. See

“compulsory.”countyby therefore wastheNHRS
membershiptoplaintiff is not entitledmajority that theThe holds

plain-part thethrough in becauseyears 19651947in for theNHRS
special clerks of courtyears theenjoys underfor thesetiff benefits

systemin untilthough thissystem, he did not enrollevenretirement
contrary applicable lawholding to theismy opinion, thisIn1974.

plaintiff.injustice on theand works an
1967, years thetwo afterinwere enactedand :28RSA 100-A:21

County. it isI believecompleted with Graftonplaintiff his service
inretrospectively this case.provisionsapplyimproper to these

prospec­operateintended toarepresumes that statutes“The law
purpose iswhentively. presumption statute’s]... is reversed [a'The

Adams,v. 123 N.H.contrary Harrisintent is shown.’”remedial or a
Beaulieu,Pepin 102241, (quoting v.170, (1983)167, 243A.2d459

chap­omitted). RSA230, (1959)) (citations84, 89, 151 A.2d 235N.H.
The statuteapply prospectively.clearly intended toister 100-A

employees which issystem publicfornew retirementestablishes a
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system became(1964). Thiscorporation. 100:2operate a RSAasto
view,my casethis1, Inonly July 100-A:2.1967. RSAas ofeffective

duringlight effectiveof the lawinshould be consideredtherefore
County of court.clerkplaintiff’s tenure as Graftonthe

appears toprovision thatonly applicable(1964) is the100:18RSA
Member-onmajority’s position. Entitled “Limitationsupport the

provision provides:ship,” this
provisions hereof shallsystem and the“The retirement

partici-byany entitled toperson orapply to benefitednot
providesany provision of law whichpate otherunder
any sub-expense or ofwholly part of the stateor in at the

employees ofthereof, forbenefitsfor retirementdivision
the state ....”

membership inprovision plainly states that(1964).100:18 ThisRSA
pub-in othercontingent nonparticipationemployee’sis on anNHRS

programs.licly funded retirement
pro-thisunderplaintiff to NHRS benefitsis entitledWhether the

“membership”by inintendsdepends the statutevision on what
both anto embracemajority this termconstruesTheNHRS.
rightsystem his toandright under theemployee’s to accrue benefits

Thus, majority holds that subse-theenjoy alreadybenefits accrued.
system divestedof court retirementquent participation in the clerks

right benefits.plaintiff to accrued NHRSthe of his
majority’s position.statute, however, support thedoes notThe

if... hestatute, to be a membershall ceasemembertheUnder “[a]
100:3, thusV(c) (1964). The statutebeneficiary.” RSAbecomes a

rightemployee’sonly“membership” to anto referthe termintends
alreadyright enjoybenefits, benefitshis tonotto accrue future

(1964)100:18under RSAplaintiff’s nonmember statusTheaccrued.
beneficiary.rightshis as anot affecttherefore does

NHRS,eligible inparticipateCounty employee toAs a Grafton
system by thelegal right inbe enrolled theplaintiff a tothe had

County,Belknap 122v.county. Employees’ Ass’n N.H.See State of
onlycounty not969, (1982). failed614, 621, The448 A.2d 972N.H.

eligibility forright, plaintiff of histo thebut also adviseto honor this
plaintiffentirely likely wasthat theis thusbenefits. ItNHRS

rights to these benefits.of hisunaware
subsequent participation in theholding plaintiff’sBy that the

rightssystem him of hisdivestedspecial of court retirementclerks
plaintiff forsake theseNHRS, majority tothus forces thetheunder

mypromptsfurtherrights unwittingly. of this resultThe unfairness
dissent.

governmentaleligiblesystem “provides allThe State retirement
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employees rightwith an enforceable Employees’to benefits.” State
N.H., 621,supraAss’n countyat 448 A.2d at 972. Where a hasof

eligible employeefailed to enroll system,an in the retirement
“requiring county paythe to its share of the unfunded contributions

permitting eligibleand employee[ ‘buy-back’ prior yearsthe to all]
of 626,creditable service fair and reasonable.” Id. at 448 A.2d at[is]

plaintiffI County975. Since believe the employeewas a Grafton
eligible participate NHRS,to in I would affirm the trial court’s

plaintiff “buy-back”decision yearsto allow the to his of uncredited
service.
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