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employees rightwith an enforceable Employees’to benefits.” State
N.H., 621,supraAss’n countyat 448 A.2d at 972. Where a hasof

eligible employeefailed to enroll system,an in the retirement
“requiring county paythe to its share of the unfunded contributions

permitting eligibleand employee[ ‘buy-back’ prior yearsthe to all]
of 626,creditable service fair and reasonable.” Id. at 448 A.2d at[is]

plaintiffI County975. Since believe the employeewas a Grafton
eligible participate NHRS,to in I would affirm the trial court’s

plaintiff “buy-back”decision yearsto allow the to his of uncredited
service.
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Russell, Concord, by defendant inA. brief for the No.ofCharles

84-391.

followingSOUTER, appealsThe two convictionsJ. defendant
supe-case theburglary In eachseparate trials for under RSA 635:1.

suppress affirm.his evidence. Werior court denied motion to
5,1983, MurphyAugust of theon Officer New Lon-At 12:40 a.m.

report burglary progressinDepartment a of adon Police received
Jewelry London. When heat on Main Street in NewDexter’s Store

it, shortlyin andhe that someone wasreached the store found
buildingfrom the of the into thehe saw someone run rearthereafter

stop. Murphyignored order to returnedwoods. The felon an Officer
burglarcruiser, hadinformation fled toto radioed the that thehis

him, help.woods, pursue forthat and askedthe stated he would
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toand droveradio transmissiontheTrooper Erickson heardState
burglar-of thein the backwindowa brokennoticedHethe scene.

a.m.,and, atby 12:57area carpatrolled thebuilding. He thenized
buildings thelocated onemerge twofrom betweendefendantthesaw

then walkeddefendantTheas Dexter’s.of Streetside Mainsame
thestreet, of crime.away from scenethethedown

for nameasked hisandstopped defendantTrooper theErickson
wasthe defendantnoticed thattrooperTheidentification.and

nervously andbreathing acteddefendantsweating hard. Theand
had aHeof Dexter’s.up in the directionthe streetrepeatedly looked

his teenose, drops of blood onweretherehis andabrasion onfresh
shirt.

copyproduced of his birthagave his andnamedefendantThe
coming from aTrooper he wasthattold EricksonHecertificate.

home,gettoanxiousand wasdown the streetfurtherfriend’s house
trooper he hadthatHe told thecurfew.he his father’slest violate

evening.fight in theinjured his in a earliernose
defendant,stopped theTrooper Erickson hadThree minutes after

certificate, Murphyexamining Officerbirththewasand while he
personrecognized as thethe defendantupon Hethe scene.came

burglary. In aDexter’s, him forarrestedandhad fled fromwho
arrest, policeclothing, theincidental to theof defendant’ssearch the

police defend-ring took theLater thefrom the store.a takenfound
prints from athey takenmatched withfingerprints, whichant’s

at the store.window
9, 1983, burglaryOn November before trial on the Dexter’s

charge, againthe defendant ofran afoul the law. About that9:00
evening dispatcherthe Departmentat the New London Police heard

being frequency byobscenities on thetransmitted radio used the
station,department.town’s fire Office Sidmore sent to thewas fire

he portable missingwhere a broken andfound window two radios
rechargers. way policefrom their On his back to the station he
obscenityheard more parkedover the car radio. He and insidewent

policethe station to call the fire chief. While he was inside someone
windows, rippedsmashed his cruiser two radio antennas from the

againsttrunk lid and broke a beer bottle of theone Afterwheels.
vandalism,this the officer thatnoticed near the cruiser twowere

grapefruit, any area,rocks the ofsize unlike other stones in the and
theyhe concluded hadthat been used to break the car windows.

10:00, SergeantAbout Marshall of the New London Police
Department Trooper Garycalled help,State Police Bashaw for and

evening Trooperlater in the Bashaw arrived with his certified Alsa-
tracking dog, scenting rocks,tian pickedBart. oneAfter of the Bart

up a scent line which he tracked to the broken window at the fire
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station, youths congre-and from there to a restaurant where local
gated.

appeared TrooperSince backtracking,it to Bashaw that Bart was
policethe officers and Bart returned to the cruiser and the rocks.

againBart scented one of the rocks and this time followed a differ-
pathent family.to the house where the defendant lived with his It

midnight.was then after When the defendant’s father came out of
speak police,the familyhouse to with the he said that the allhad

evening policebeen home that and that unless the had a warrant
they Theyshould Againleave. left and took Bart back to the cruiser.

rocks, againhe policerescented one of the and took the to the
defendant’s house.

day,The next Hampshiretechnicians at the New State Police
Laboratory rechargersexamined the two from which the radios had

They fingerprints, theybeen stolen. found which matched with the
Sergeantdefendant’s. Later that afternoon Marshall of the New

DepartmentLondon appliedPolice for a warrant to search the
house, support application gavedefendant’s and in of his evidence to

magistrate trackinga about fingerprintBart’s and the match. The
magistrate warrant, policeissued the and when the searched the

they Theyhouse found the stolen radios. then arrested the defendant
charged burglaryand him with of the fire station.

court,superiorBefore his in burglaryfirst trial the for the at
Dexter’s, suppressthe defendant moved to all evidence taken as a

arrest, Cann,result of illegal. J.,his which he claimed was denied
trial,the motion. Prior to the burglary,second for firethe station

the suppressdefendant moved to evidence seized under the warrant.
J.,Wyman, denied this motion. We consolidated the defendant’s

appeals orders,from challenged,these because each motion inter
alia, fingerprintsthe use theof taken after the first arrest.

independentlyWe consider his claims first under the Constitution
Hampshire, Ball, 226,of 231, 347,New State v. 124 N.H. 471 A.2d

(1983), citing350 Supremedecisions of the Court of the United
jurisdictionsStates and of courts of other helpfulnessfor their in

analyzing deciding Michiganand Long,the State issue. See v. 103 S.
3469, (1983).Ct. 3475-76 Since in this case we conclude that the

defendant,federal law is not more favorable to the we make no
separate analysis.federal

suppressWe deal first with the motion to all evidence seized as a
result of what the defendant claims was the unlawful first arrest.

arguesThe bydefendant Murphythat the arrest Officer was unlaw-
ful because preliminaryit would not have occurred without the de-

by Trooper Erickson,tention which he asserts was unlawful. He
poisonous claim,thus raises a of“fruit the tree” that the seizure of
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illegality originalby detention.the of his Seeevidence was tainted
297, (1984).Chaisson, 810, 814-15, 301125 486 A.2dv. N.H.State

justify Trooper Erickson’sThe has the burden toState
investigativelegitimate stop. Seedetention of the defendant as a

Riley,Brodeur, 411, (1985); State v.State v. 126 493 A.2d 1134N.H.
Brodeur,257, adopted(1985). we the rule126 N.H. 490 A.2d 1362 In

Ohio,Terry (1968),first in 1 that there areestablished v. 392 U.S.
may temporarilypolice detain acircumstances under which the

groundssuspect investigatory purposes,for on that do not amount to
probable to of a crime. acause arrest him for the commission Such

Constitution, I,Hampshire partdetention is lawful under the New
19, only police suspicionifarticle the have an articulable that the

person detained or ahas committed is about to commit crime. State
Brodeur, 411-16, scope126 493v. N.H at A.2d at 1137-38. “The of the

carefully underlying justificationdetention must be tailored to its ...
temporary longer necessarymust be and last no than is to effectuate

491,purpose stop.” Royer, (1983);the of the Florida v. 500460 U.S.
Riley supra.see also State v.

claim, then,To assess the defendant’s we must consider the
sufficiency Trooper suspicion,” scopeof Erickson’s “articulable the

inquiry, certainlytrooperof his and its duration. The had sufficient
suspicionarticulable that the defendant had committed a crime.

The evidence indicated that the ofMain Street New London was
virtually question.at indeserted the time Within about fifteen min­

burglary trooper young emergeutes of a the fromsaw a man
buildings burglarybetween two on the side of the street where the

Trooperhad occurred and near the scene. Erickson knew that
burglar woods, trooperanother officer had chased a into the and the

hard, nervous,sweaty, breathingobserved that the defendant was
given glancing burglarizedand to in the direction of the store. The

glasstrooper scene,knew there was broken at the and he saw an
abrasion and blood on the defendant. This was an basisarticulable

suspicion burglaryfor that the defendant had committed the and
had fled from the store.

judgedtrooper’s inquiry, inscopeWe look next at the of the
not, argues,object. objectof That was as the defendantterms its

identity. Although Troopermerely Ericksonto learn the defendant’s
identification, objectnaturally his was to con­asked for name and

burglar. Indispel suspicion the defendant was thefirm or his that
arrived,case, Murphy Trooperany Erickson was stillwhen Officer

certificate,examining todefendant’s birth and it is sufficientthe
certainly anything dispel suspi­say to histhat he had not learned

legitimatequestioning limits.Thus the did not exceedcion.
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by length stop.conclusionThis is confirmed the of the
Length important assessingof time is an factor in the reasonable­

Place,temporaryness of a detention. United v. 103 S. Ct.States
2637, (1983). only2645 The detention in this three min­case lasted
utes, Trooper preservein which time didErickson no more than the

Williams,quo. 143, (1972).status See Adams v. 407 U.S. 146 Com­
pare, e.g., supra (ninety longv. Place minutes tooUnited States

circumstances).under the Three minutes is not much time for learn­
ing identity assessing story,plausibility suspect’sand the of a and it

thing say investigative stopis a bold to athat three-minute is unrea­
sonably long. hardlyIt could be shorter.

We therefore that the detention was lawful underconclude
Constitution, I,Hampshire partthe article 19. As we notedNew

defendant,above, gener­to the seefederal law is not more favorable
Royer,ally (1983), we therefore do notFlorida v. 460 U.S. 491 and

analyze separately.the federal claim
being question Murphy’s probableThere no about cause toOfficer

Erickson,Trooperwhen he found the defendant with seearrest Unit­
Jacquillon, (5th denied,1972),469 F.2d 380v. Cir. cert.ed States

(1973), question410 458 there is no further reason to theU.S.
admissibility thereafter, including ringof the evidence obtained the

McComb, 312, 314,fingerprints.and the v. 111 282See State N.H.
673, Hutton, 279, 289,(1971);A.2d 675 v. 108 235 A.2dState N.H.

117, 123 (1967).
significance legallypoliceThe of our conclusion that the obtained

fingerprintthe evidence is not limited to the first of these combined
appeals, challengingappeal,The in thehowever. issues the second
validity house,theof warrant to search the defendant’s include a

fingerprintclaim that the evidence should not have been used to
probableestablish cause for the issuance of the warrant. We there-

validityfore examine the of that warrant.

application supportedA search warrant must be with evi­
probable issuing mag­dence of cause in toorder demonstrate to the

finding incriminatingistrate that there is a substantial likelihood of
place Marcotte, 245,evidence at the to be searched. State v. 123 N.H.

248, 278, (1983). present case,459 A.2d 280 In the the affidavit and
testimony magistratepresented to the were intended to demonstrate

fingerprintstwo sets of related facts: that the defendant’s were on
recharging department’sthe stand from which two of the fire radios

stolen;had been and that Bart had followed a line of scent from the
burglary house,scenes of the and vandalism to the defendant’s

within a short time of the crimes.
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arguments factsthat thesetwoThe defendant advances
First, argues thatprobable cause. heto establishwere insufficient

evidence,fingerprintproperlymagistrate consider thecould notthe
illegalfollowing anpolice obtained that evidencebecause the had
rejectgiven opinion, weearlier in thisFor the reasonsdetention.

argument.this
magistrate properlySecond, could con-argues ifhe that even the

evidence, presented to theevidencefingerprint the totalsider the
requisite probablemagistrate to establish thewas insufficient

argument.support thisThe facts of the case do notcause.
fingerprintsmagistrate onthatThe evidence before the was

burglaryrechargers immediately matched the knownthe after the
livingdefendant, twenty yearsyoung old withprints of a manthe

fireparents. that no member of thehis The evidence indicated
burglary and thatdepartment present at the time of thehad been

magistrateburglar by couldthe had a broken window. Theentered
building open public,the andtherefore conclude that the was not to

unlikely the defendant hadcould infer that it was that at some time
inference,building. uponlawfully commonsensebeen in the Based

prints inthere likelihood that the had been left thewas a substantial
probableburglary, alone establishedcourse of the and this evidence

dwelling fruits and other evi­cause to the defendant’s forsearch
dence of the crime.

fingerprintGiven the evidence was sufficientour conclusion that
cause, necessaryprobable it is not for us to address theto establish

magistrateposition improperlydefendant’s further that the consid-
ered the evidence that Bart had followed a track to the defendant’s

Nevertheless, maythis issue because ithouse. we will deal with
inarise future cases.

855,Taylor, 118 N.H. 395The defendant relies on v. A.2dState
trackingclaiming had no(1978)505 in the evidence value forthat

misapplication Tay-probable purposes. ofcause We find this to be a
lor, however, resting distinguish (a)between theon a failure to

provingadmissibility purpose ofof evidence offered at trial for the
magistrateguilt weight presented(b) to a forand the of evidence

establishingpurpose probablethe cause.

admissibilityTaylor we the at trial of evi­In considered
dog waydefendant in such a as to indi­dence that a had tracked a

perpetratorthe of a crime. We held that such evi­cate that he was
basis,independent evidentiaryif ordence is admissible there is an

foundation, establishing dog’s reliability.the

may consist “of testi­foundationa sufficientWe held that
bycharacterizeddogs pureblood and of a stockmony arethat the
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discrimination; theythat are trainedpowerand ofacuteness of scent
tracking;track; they experiencehave hadpursue thatthe humanto

alleged participants arethey where theplaced on the trailthat were
placed dogs’been; they withinwere theand thatknown to have

857, (Citation omitted.)atefficiency.” 395 A.2d 506.Id. atperiod of
admissibility of thethepresent case werequestion in theIf the

guilt,proving and if thepurpose oftracking for theevidence at trial
magis-only police told theof what theevidence consistedfoundation

warrant, thewould holdthey applied wefor the searchwhentrate
bearing founda-ontracking The informationinadmissible.evidence

in whichportion Marshall’s affidavitof Officerconsisted of thetion
he hadhe stated that

‘running’dog by trackshelped the Bart“personally train
pastmany over the twoTrooper on occasionsBashawfor

my tracks anddog failed to followyears. has neverThe
every of tomy using trick I can thinkspitefind me in of

of 2Many covered a distanceof the tracks havehim.elude
starting lapse up 1 hour.”of tohad a timemiles and

as a foundationrespects, would be deficientthis statementIn two
breed,dog’s puritytheFirst, theTaylor. it to tell aboutfailsunder

bloodline, trackers. We knowthe breed asand the virtues ofof his
on thedog only basis of other evidenceon thewas Alsatianthat the

magistrate was told this orrecord; that theis no indicationthere
reliable trackers.given areevidence that Alsatianswas

was no evidence thatdeficiency serious. Thereis moreThe second
efficiency,”“period of thatdog perform histo withinthe was asked

previously demon-he hadis, period of time in whichthewithin
reliably. indicatesThe affidavithe could follow a scentstrated that

time,lead but itone hour ofdespitetrackcould follow athat Bart
tracking performedwashisthat in this instancenot indicatedoes

have beencoulddeficienciesPerhaps of thesesomewithin an hour.
dogmagistrate astandardswhatpolice theif the had toldcured

was,tracking dog. as itButas a“certified”meet in order to bemust
satisfy Taylor standard forthetoof these failuresthe combination
tracking inadmissibleevidencerendered thewould havefoundation

guiltprove at trial.to

however, trackingfollow, evidencethat thenotIt does
establishingpurposequite ofdifferentvalue for thewas without

admissibilityofThe testsearch warrant.probable cause to issue the
pur­guilt of value for theproving is not the testpurpose offor the

States,Brinegarestablishing v. Unitedprobable cause. Seepose of
Arnault, 114160, (1949); also v. St. N.H.see State172-76338 U.S.

789, to217-18, (1974). do not have occasion216, WeA.2d 790317
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wouldpoisonous doctrinetree”of thethe “fruithere whetherdecide
purpose oftheillegally forevidenceobtainedreliance onforbid

HampshireMcNamara, New1establishing probable R.cause. See
(1980). itBut417Practice, Procedure §andPracticeCriminal

of constitutionalconsiderationsno suchthat when there areis clear
pur-weighed probable causemay forbepolicy, relevant evidence

admissibilityregard as trial evidence.poses to itswithout
trackingdog’s had somecase, of thepresent evidencethe theIn

in the relateddeficienciesweight entitling Theit to consideration.
tracking evi-of thecertainly the valuedeflatedevidencefoundation

mag-nothing. Although thedence, value toit did not reduce itsbut
ancestry not havecould haveandBart’sdid not know aboutistrate

range oftheperformance withinoccurredwhether hisbeen certain
magistrate tell from the affidavitability, couldthedemonstratedhis

tracking dog his track-and had doneahad some skill asthat Bart
eveninging of the crimes.on the

weight astracking to somewas entitledevidenceThus the
burglary walked to theof hadperpetrator theindication that thean

enoughIt was notdefendant’s house.police thence to thestation and
cause, nonetheless someprobable it wasweight butto amount to

fingerprintconclusion, evidencewhich thefor thatconfirmation
independently to establish.sufficientwas

warrant,challenge the defendantthefinal toAs a
probable cause wasoffered to establishthat the evidenceasserts

twenty-fourless thanto this claim is thatThe short answerstale.
9,burglary until the issu­passed on Novemberfrom thehours had

is not10. Since itof warrant on Novemberand execution theance
day,his crime for a itunlikely possess the fruits ofa willthat thief

still be thewould atthat such itemsrealistic to concludewas
interpret the evidenceWe willhouse on 10.defendant’s November

manner, giv­insupport warrant a commonsensein of asubmitted
preference warrants. State v.ing to be accordedto theconsideration

judgedMarcotte, 248, on a realis­at Whenat 459 A.2d 280.123 N.H.
standard, probable had not become stale.of causethe evidencetic

judgmentsthe below.find no error and affirmWe

Affirmed.

concurred.All


