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Merrill, Schneider,Stephen attorney general (Tina attorney,E. on
orally),the brief and for the State.

Duggan, appellate defender, Concord, byJames E. of brief and
orally, for the defendant.

DOUGLAS, appeal degree conviction,J. On from his first murder
630:l-a, effectivelyRSA the defendant claims that he was denied his

rights self-representation speedyto and to a trial. We affirm.
August 30, 1981, a.m., RaymondSunday,On at about 11:30 Bar-

ham, old,years Walpolethen in52 shot and killed Norman Wolfe-
time, Walpole comingboro. At the was home from church with

Graham,Louise Barham’s the ofex-wife. Barham left scene the
shooting immediately. hour, nearbyWithin an he was arrested in

by Keyes. KeyesTuftonboro Police Chief William Chief found Bar-
sitting parkedham in his car on an isolated dirt road. Barham still

gunhad his and stated that he intended to commit suicide. Barham
chargedpolicewas taken to the Wolfeboro station and with first

degree Countywasmurder. He incarcerated at the Carroll House of
trial,pending begin MayCorrection which was scheduled to in

1982.
Attorney representFrederick Cox of Wolfeboro was asked to

Attorney negotiationspleaBarham. Cox thereafter entered into
agree plead guiltywith the State and advised toBarham to to

degree exchangesecond inmurder for a recommendation of 30
years Barham, however, goto life. trial.wanted to to

30, 1981, expressingOn November Barham wrote to the court dis-
Attorney Attorney Harrysatisfaction with Cox. C. Batchelder was

appointed defendant,representthen to the thewith defendant’s con-
1982,Aprilsent. In less than one month before trial was scheduled

begin, Attorney requestedto Batchelder a continuance on his
granted(Wyman, J.)client’s behalf. The Trial Court the continuance

and scheduled trial for October 1982.
May 1982, AttorneyIn the defendant indicated to Batchelder a

representdesire to himself. Batchelder told him about Faretta v.
California, July 2, 1982,(1975).422 U.S. 806 On Barham wrote to

citing indicating representthe court Faretta and a desire to himself.
responded anyThe court that it would not allow further continu-

ances of the October 1982 trial date and that it would not release
Attorney rightBatchelder. It further advised of theBarham it...“[a

your stand-byoccupy relationshiptrial ... to order counsel to a
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you pro representation your-while amounts to se ofundertake what
However, degree case, notself. in a first murder the court will allow

you proceed anyto at all.”without counsel
exchangedwere between the court and themore lettersSeveral

during August pro representationJuly in which seanddefendant
appointment As a result of this cor-of counsel were discussed.and

Attorneyappointed Sisti as counsel forrespondence, the court Mark
Attorney requested a thecontinuance of Octoberthe defendant. Sisti

Maytrial fortrial date. The court rescheduled 1983.1982
1982, permission8, defendant filed a motion forDecember theOn

time, copydefendant,pro the first sent a of hisproceed se. The forto
Although the defendantrequest represent to the State.to himself

Attorneyacknowledged requested appointmentSisti’sthat he had
before, expressed displeasure hisonly he with counsel’sfour months

preparation the defense.of
motion,hearing, judge denied the and Barhamthe trialWithout a
hearing Januaryonexception. scheduled forfiled an The case was

1983, Instead, Attorney21, Sisti asked the trialon various motions.
self-representation. Thehearing the of trialto hold a on issuecourt

judge gave opportunity heard” on this issue.“an to bethen Barham
judge the trialthat was unaware that wasBarham told the he

May, Attorney proceeding in aSisti “was mannerscheduled for that
contrary did wantmyto and that he not “thiswishes and desires”

himself,representdelay.” tooppressive said he wantedBarham that
tohe “mechanical difficulties dueand that realized that there were

proceed proincarceration;”my promised, if allowed tobut Barham
“immediately judge thatse, noted theremove forward.” The trialto

“plentywasfour trial and therewere “three or months” left before
get agreed, judgethingsof time to and the trial saiddone.” Barham

During hearing,help.” the the defendantBarham was “entitled to
“begged”1981, thehe hadin Decemberreminded the court that

mainlyprison of thebecauseto to the Statecourt transfer him
my years physicalCounty and“inadequacy a man offorof Carroll

infirmities.”
representdecision to himselfcourt that the defendant’sThe found

pro-intelligently him toknowingly made and authorizedandwas
“stand-by Attorneya basis.”of counsel onceed with the assistance
given copya of thesuggested be Newthen that BarhamSisti

County Sheriff’sHampshire of and that the CarrollRules Evidence
typewriter. himselfto a BarhamDepartment allow Barham access

judgesupplies,” the trial saidrequested for andhundred dollars“a
request will refused.”bethat reasonable“[n]o

later, January 26,1983, adays filed motionon the defendantFive



635

Althoughlibrary.for of ause law he noted that “the use of the law
library County byat the Carroll Courthouse inmates in the Carroll
County precedent,”isJail not without the requestdefendant did not

any particular library. response,access to January 31,law onIn
1983, judgethe trial the defendantordered transferred to the New
Hampshire may libraryState Prison “so that he use the law and

Countyother facilities available.” Unlike the Carroll House of Cor-
rection, prison librarythe State has its own premises,law on the so

guardsthat required transport prisonersare not to to and from the
library superviseand to remain there to their activities.

When the defendant prison,arrived theat State almost imme-
diately learning judge’s order,after of the placedhe was in maxi-

security precludedmum usingand libraryfrom the law hebecause
comply prison regulationrefused to securitywith a prohibiting all

wearinginmates from acknowledgedbeards. The defendant has
he knew in prohibition againstthat advance of the beards.

8,February 1983, Attorney Twomey,On public defender,Paul a
brought Barham’s prisonsituation at the to the ofattention the

inState a Attorneyletter to Gregory Swope.Assistant General On
11,February the defendant filed a motion hearing,for an immediate

stating beingthat he “virtuallywas held incommunicado .and . .
unable to utilize library.”the law JudgeThis was sent to Wyman,
who statingthen wrote a note back to the cderk that Barham was

prisonsent to the State to library.use the
hearingA superiorwas in 23, 1983,held the fifty-court on March

dayssix after prison,Barham had been transferred to the to deter-
“anymine if there were in prison,the State ratheralternative^]

breaking rules,than the that would allow Mr. Barham to have
library.”access to hearing,the As a result of the {Temple,the Court

J„) ordered the defendant transferred to Countyback the Carroll
House of use,Correction where he guardwould be allowed to under
supervision, librarythe County Superiorat the Carroll Court.

5,April 1983,On the defendant moved for thirda continuance of
arguedthe trial. He that “inadvertentlybecause he fifty-had lost”

dayssix preparation time,of granttrial the court fifiy-should ahim
six-day continuance.

hearing April 15,a 1983,After on Superiorthe (Wyman, J.)Court
denied the defendant’s motion to reschedule trial. The court found
that the defendant’s librarylack of access to lawthe facilities at the

HampshireNew State Prison “resulted per-from his individual and
sonal election to prohibitedretain a prisonbeard by regula-state

22, 1983,Apriltions.” On the court denied the defendant’s motion to
reconsider its denial of the earlier motion to reschedule trial.

April 26, 1983,On the suppressdefendant’s motion to was heard.
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represented himself. TheFive witnesses testified. The defendant
incriminating andsuppressedtrial court certain statements allowed

day, Barham filed a writ of man-others into evidence. On that same
askingsetting postpone-ain this forth facts and fordamus court

ment of his The writ was dismissed.trial.
2,Jury began Mayon The defendant unsuccess-selection 1983.

requestfully to allow him more timereiterated his for a continuance
selection,jury theprepare.to In middle of defendant announcedthe

waiving right proceed pro“reluctantly” to These.that he was his
Sisti,by Attorneyrepresented who thenasked to bedefendant

therequested insisted that defendanta continuance. The State
proceed“voluntarily” right pro se a ofhis to as conditionwaive

go you voluntarilygranting we to trial orthe “Eithercontinuance.
right veryyour simple.”self-representation. It’s The courtwaive to

agreed reluctantlythat was “entitled to that.” Barhamthe State
Honor, voluntarilyknowinglyI andrelented and stated: “Your

my rights.”relinquish The then rescheduled trial forFaretta court
July 1983.

by counsel,trial, representeda at which the defendant wasAfter
guilty degreejury the of first murder. Thethe found defendant

paroleto at thecourt sentenced the defendant life without New
appeal, states heHampshire State Prison. the defendant thatOn

effectively rights representto himself and to awas denied his
speedy trial.

Constitution, I, 15,partHampshire articlethe NewUnder
Constitution, asixth the Federal defendantand the amendment to

Settle,right v.representto in a Statehas a himself criminal trial.
34, 1031,38, (1983); v.A.2d Faretta123 455 1033-34N.H. Califor­

must, by makingnia, begin, first(1975). as we an422 806 WeU.S.
analysis protections afforded under theindependent of Newthe

231,Ball, 226,Constitution, 471124 N.H. A.2dHampshire v.State
Supreme347, using the Court(1983), of Statesdecisions United350

analysis, Michiganjurisdictions see v.only in ourand other as aids
Thereafter,3469,Long, (1983). we need address fed­103 S. Ct. 3476

only provideeral insofar as federal law wouldconstitutional issues
Ball, 232,greater supraprotection. v. atat 471 A.2d 351.State

right self-representation coexist thatThis to does not with
Rather,byrepresented itsof counsel. exercisea defendant to be

Settle,right supraextinguishes State v.constitutional to counsel.the
guaranteept. I,38, (N.H. 15 notat A.2d 1034 Const. art. does455 at

Wainwright,right co-counsel);a to act as Brown v.defendant the
607, Trapnell,(5th 1982); v. F.2d665 Cir. United States 638F.2d 610

Furthermore,1016, (7th 1980). most “defendants could1027 Cir.
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guidance by own unskilledtheirthancounsel’sdefend withbetter
conduct834, toFaretta, that “the choiceefforts,” supra [their]at so
Weitzman, 121v.may detriment.” Statetobeown defense [their]

considerations, a3, (1981). of these83, 86, Because5427 A.2dN.H.
intention tounequivocally state hisplainly andmustdefendant
45,Bennett, (10th50539 F.2dv.Statesrepresent himself. United

denied, (1976).925Cir.), 429 U.S.cert.

judgeupon to ascer­then, the trialincumbentEven it is
intelligently”“knowingly relin­andthe defendant haswhethertain

right towith the coun­benefits associatedquished “the traditional
“indulge everyinFaretta, mustsupra 835. The courtatsel.”

against Brewer v.of counsel. Wil­presumption waiver”reasonable
318,Tapply, 124liams, 387, N.H.(1977); see v.404 State430 U.S.

900, make the defend­325, (1983). court must alsoTheA­.2d 904470
disadvantages self-representation,dangers ofandof theant “aware

doinghe andwhat isthat ‘he knowsso that the record will establish
” Faretta, (quotingsupraeyes open.’ at 835withchoice is madehis

269,McCann, (1942)).279ex rel. 317 U.S.Adams v. United States
assertingbegancase, histhat hedefendant contendsIn this the

that it was notright self-representation in 1981 andNovemberto
states,delay, a denial of hisgranted he constituteduntil 1983. This
speedyrights represent trial. The record does nothimself and to ato

out this contention.bear
30, 1981, express-defendant wrote to the courttheOn November

attorney,ing court-appointed Fredericwith his Cox.dissatisfaction
Attorney of the townfor this was that Cox was a residentThe basis

shooting and for this reason the defendant didin which the occurred
vigorouslawyerhis could or would conduct a defense.not feel that

myappointed“I ask to be own counsel . . .He went on to state that
I obtain new counsel from another area.” Thesuch time as canuntil

tois defendant still wantedimplication of this letter that theclear
counsel, attorney would have toby that newrepresented but thebe

interpretation is borne outpart of State. Thisanother thebe from
acceptedshortly thedefendant thereafterby fact that thethe

Attorneyappointment Batchelder.of
expressed a toto the court desirenext time that the defendantThe

2,July 1982. The de-was in a letter datedconduct his own defense
attorneyagain with his andirreconcilable differencesfendant cited

further stated:

California,according to v. I“I informed that Farettaam
right myand conduct own defensethe to direct andhave

earnestly I II desire to do .... realize that must havethis



638

time, conductingqualified present Ia At the amadvisor.
attorney----”a frantic search for such an

responded July grantedThe court on 12 and the defendant’s
apparent request:

you legal. right your“At. . trial have the to direct coun-
including youright, decide,sel’s actions the if so to order

your occupy stand-by relationship youcounsel to a while
proundertake representationwhat amounts to a se of

yourself. However, case,in first-degreea murder the
permit you proceed anycourt will not to without counsel

all, stand-byat whether or on anot basis.”

again 14, 1982,JulyThe defendant to the on thiswrote court time
asking right investigation,for the his own theto direct for use of a
typewriter, attorney strictly advisoryand for of “inthe services an a

3,capacity.” by AugustThis letterwas followed another on 1982 in
requested publicwhich the defendant that “Mark Sisti theand

myappointed understandingdefender’s office be as withcounsel the
personally my prothat I am into conduct and direct own defense a

”accordingrepresentationse to inthe decision The defend-Faretta.
Julyonant went to summarize his letters court 2to the of and 14 as

requests appointed (emphasis original)that: “I be co-counsel in so
my longer arbitrarilyrequests ignored.that letters and could no be

permitted proceedAt time did I askno to be to with no counsel at
previously, right hybridall.” As stated defendant nohas to a defense

whereby he acts as co-counsel.
Adding implicationto the that the defendant did not intend to

right Augustiswaive his to counsel the fact he filed a inthat motion
1982, 1982,August 20,statedwhich that the Public Defender“[o]n
Program they appointedreceived written notice that had been to

“presentthis case.” The motion on to cite time itwent the would take
defendant, case,preparecounsel” to interview the to the to file addi-

memoranda, investiga-tional motions and and to conduct additional
discovery.tion and

correspondencefind that andWe the above discussed actions
plain unequivocalof sothe defendant are not and as to warrant a

rightthatconclusion the defendant wished to waive his to counsel
Bennett,proceed supra (defendantand alone. United States v. at 51

right by vacillatingself-representation positions).forfeited his to his
1982,8,Around December the defendant for the first time filed a

proceed hearing,promotion to Without a the trial courtse. denied
24, 1982, statingthe thatdefendant’s motion on December “[t]he
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of thatinterest the defendant Markis in the bestbelieves itcourt
Sisti, Esq. for the defendant.”as counselremain

inerroneously best interestthe defendant’sThe usedcourt
above,hearing.a As stateddenying withoutthe motiondefendant’s

himself,right representto whetherconstitutionaldefendant has aa
Althoughhis we canrepresentation will to detriment.thatnotor be

charged firstwiththat a defendantconcernunderstand the court’s
defense,given adequate once a defendant hasdegree anbemurder

himself,representclearly expressed his tounequivocally desireand
“knowinglybeenwhether the choice hascourt must ascertainthe

and, so, the tointelligently” defendantmade if must then allowand
proproceed se.

the defendant’sits when it heardThe court corrected error
21,January hearing,pro thatrequest proceed se 1983. Afterto on

intelligentlyknowingly andthat the defendantthe court found
proceedtoright counsel authorized him alonewaived his to and

later,daysstand-by Fivethe of counsel on a basis.”“with assistance
library. response,In theof a lawdefendant filed a motion for usethe

Hampshirethe Newthe defendant’s transfer tocourt authorized
librarymay and otherhe use the law facilitiesState Prison “so that

order,receiptof of the the defend-hours court’savailable.” Within
prison.theant was moved to

arrival, however, placed inUpon his maximumthe defendant was
beard,librarysecurity he had a inaccess to the becauseand denied

security regulations.prisonviolation of
attorney general’spublic letterThe office sent a to thedefender’s

8, 1983,February apprising it of situation. On Febru-office on this
hearing22,ary 1983, the defendant filed a motion for an immediate

inabilityregarding library. hearingto After a onhis use the law
23,1983, the court ordered the transferred back toMarch defendant

Correction,Countythe House of the defendant was toCarroll where
library prevent“so as notbe allowed full access to the courthouse to

presentlytrial to commence as scheduled.”
May 2, 1983, trial,dayOn the of the the defendantscheduled

15,requested, April postponedhad on that trial be foras he his
daysfifty-six fifty-six days’ prepa-uporder to for thein make loss of

library atration time he was access to the thewhen denied State
juryprison. request andThe court denied the defendant’s voir dire

dire,began. upIn of the stood andthe middle the voir defendant
requested preparedappointment of because was not forcounsel he

stand-by counsel, Sisti,Attorneytrial. Defendant’s stated that he
representwould the thatdefendant but he would need additional
prepare. prosecution agreetime to The stated wouldthat it not to
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“voluntarily” agreedthe continuance unless the defendant to waive
right self-representation.his to

appeal,On requirementthe defendant contends that the court’s
right proceed prothat he his acceptwaive to se and counsel before a
granted, was, effect, rightcontinuance was in a denial of his to

represent properly framed, however,himself. The issue more is
properlywhether or not the court requestdenied the defendant’s for

a continuance.

matter of a continuance is within the sound discre­“[T]he
judge,” Linsky, 866, 879,tion of the trial State v. 117 N.H. 379 A.2d

813, (1977),822 and a denial of a continuance will not constitute
error absent an abuse of that discretion. “The matter of continuance

traditionallyis judge,within the discretion of the trial and it is not
every requestdenial of a for more time processthat violates due

party compelledeven if the ... is Ungarto defend without counsel.”
Sarafite, 575,v. (1964).376 U.S. 589 “There are no mechanical tests

processto determine bywhen due has been violated the denial of a
continuance, totalitybut in each case the of the circumstances must

880,be Linsky, supraconsidered.” v.State at 379 A.2d at 822. Under
present case,the circumstances in the we do not find that the trial

judge denyingabused his discretion in the defendant’s motion to
continue.

January 21, 1983,On the court had warned the defendant that the
proceed scheduled, regardlesscase would as of whether the defend-

representedant himself or had counsel. The defendant did not
object. Indeed, February 22,as late as the defendant wrote to the
court that he May“demands trial” on the scheduled date of 4. For

reason,this promptly holdingthe court’s error in not hearingmore a
after proceed pro 8,the defendant 1982,moved to onse December is

finding denyingnot a basis for error in Maya continuance of the
1983, trial date.

inabilityNor was the librarydefendant’s to use the at the New
Hampshire concludingState Prison a sufficient basis for that the
trial denyingcourt abused its requestdiscretion in the defendant’s

fifty-six-dayfor a continuance. The trial court found that the de-
libraryfendant was unable to use unwilling-the because of his own

regulationsprison by shavingness to conform to his beard.
The defendant contends that he could not hisshave beard because

necessaryit was to his defense. The reason for this was not
explained, partnor was the finallybeard a of pre-his defense as

Nevertheless, assumingsented. thoughtthat the defendant at the
necessarytime that his beard was a strategy,element of his defense

there were reasonable alternatives available which would have
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necessaryallowed him to have his beard at trial and still conduct
legal research.

The defendant stated that his beard was “short and well-
trimmed,” initially usingso he itthat could have shaved while the
library grownfor several weeks and still have it back in time for the

throughtrial. The defendant also could have conducted his research
stand-by lawyer. Furthermore,prisonhis counsel or the the defend-

virtually libraryant had unlimited access to the at the Carroll
County Superior 23,Court after March 1983.

Nevertheless, readythe defendant stated that he was not for
May 2, 1983, fifty-six-daytrial on and asked for a continuance.

case,the circumstances ofUnder this where the defendant had been
begin scheduled,onwarned several occasions that trial would as

already granted,where two continuances had been and where the
attemptdefendant did not to make reasonable efforts to take advan­

tage opportunities him,of the research made available to we hold
denyingthat the court did not abuse its indiscretion the defendant’s

motion to continue.

right speedyThe defendant next hiscontends that to a
guaranteed bytrial as the sixth amendment to the Federal Constitu­

I,parttion and Hampshirearticle 14 of the New Constitution has
been violated. To determine whether a criminal defendant has been

right trial,speedydenied the (1)to a a court must consider: the
length delay; (2) delay;of (3)the the reason for the whether and

right trial;when the speedydefendant asserted his (4)to a and
prejudicedwhether the defendant was delay.as a result of the

Wingo, 514, Perron,Barker v. (1972);407 U.S. 532 State v. 122 N.H.
941, 950, 422, (1982).454 emphasis placedA.2d 427 Substantial is on

83, 91,the Berger, 27,last two factors. State v. 125 N.H. 480 A.2d 32
(1984).

lengthThe delaydefendant claims that the of twentywas
months, periodthe August 30,of 1981,time from his arrest on to

beganwhen his May 2,trial twenty-monththe first time on 1983. A
delay degreein a triggersfirst murder case a need to decide
whether rightor not the defendant has been denied his speedyto a

“Length delay, however,trial. of is not the determinative factor.”
Weitzman, 83, 86, 3,v.State 121 N.H. 427 (1981).A.2d 5

delayThe defendant contends primarilythat the resulted
from the court’s proceed prorefusal to allow him previouslyto se. As
discussed, clearly unequivocallythe defendant did not and assert his
right self-representation 8,to Moreover,until December 1982. this
contention is not consistent with the reasons contained in the
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first, byrequesting Thedefendant’s two motions continuances. filed
Attorney Batchelder, 10,Maymoved to continue the case from its
1982, attorneybecause the unable hire antrial date had been to
investigator yetnotand because certain witnesses had been inter-

contends, however, delaydefendant thisviewed. The that should not
signnot the continuance motionhim he didbe to becauseattributed

requires be49 that such a motionthough Superior Court Ruleeven
by unpersuasive a de-signed This is sinceand his client.”“counsel

right speedy by requestingto trialtemporarily waives his afendant
120, 1125,Fraser, 117, 411120 N.H. A.2dv.a continuance. State

byAttorney the defendant thatadvised(1980).1127 Batchelder
speedycontinuance, waive hisrequesting defendant wouldthea

sign therights. Although asked todefendant was notthetrial
filing.motion, agree Attorney told theto Batchelder alsoitshe did

rights.waiving speedyhis trialdefendant wascourt that the
date ofthe rescheduled trialto continueThe second motion

Attorney this4, 1982, by The basis forSisti.was filedOctober
time. motionpreparationfor Thisneed additionalmotion thewas

rightsigned explicitly his to aby and waivedwas the defendant
anynotperiod The did move forspeedy the involved. Statetrial for

rightcase, hisdefendant did not assertin this and thecontinuances
20, nearlyJanuary 1983, monthsspeedy prior sixteentrial toto a

hisafter arrest.

cannot take advan­elementary the defendantthat“It is
nowtage delay Id. The defendant cannotof he has occasioned.”

abridged.claim, therefore, right speedyhis to a trial wasthat

Affirmed.

dissented;King, C.J., the others concurred.

groundKing, C.J., dissenting: the court’son the thatI dissent sole
proceed proright sehis torequirement the waivethat defendant

was, effect, right representa denial of his toaccept inand counsel
California, (1975).422v. U.S. 806himself. FarettaSee


