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theforegoing analysis, conclude thatweIn of theview
station, duringpolice whichat the Lebanonsearch of the defendant

searched, permissible as a searchwashis was seized andwallet
the warrantdid not violateand thusincident to a lawful arrest

I, that thewe also concluderequirement partof article 19. Because
greater v.protection, see Illinoisprovides noFederal Constitution

(1983), not address the defendant’sLafayette, we need462 640U.S.
Accordingly, conclude that the su­wefederal constitutional claims.

sup­denying motion toperior in the defendant’scourt did not err
press.

Affirmed.

All concurred.
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brief,Moquin the(Richard onMoquin Daley, of Manchester C.&
orally), plaintiff.for theand Elizabeth R. Jones

YardleyNourie, the(Benjamin on briefWiggin of Manchester&
orally), for the defendant.and

Batchelder, plaintiff theappeal, claims that Su-In this theJ.
denying plaintiff’s motion for(Wyman, J.) in theperior erredCourt

jurors improp-presented the hadwas thata new trial after evidence
liability reachingerly averaged of intheir individual assessments

their verdict. We affirm.
involving parties.motorcycle thefrom a accidentThis suit arose

jury properAmong was the allocation ofthe issues submitted to the
found, verdict,by specialjurypursuant Thefault to RSA 507:7-a.

plaintiff’s of and the defendant’sthat share the fault was 56%the
44%,resulting in a verdict for the defendant.

trial, jurors plaintiff’sday the trialThe after one of the contacted
juryjuror him had reached its deci-counsel. The informed that the

averaging jurors’ respectivebyon of fault thesion the allocation
issue, jurors byhad not beenon this that the askeddeterminations

they agreed averag-the result of thethe foreman whether each with
disagreeding, juror with thethe had in fact result. Theand that

allegedjurorattorney court about theadvised the to inform the
juryin the deliberations.defects

J.,hearing juror’s allegations, Wyman, questionedUpon thethe
jurorsjury that thein chambers. The foreman stated hadforeman

fault,averaged respective positions ofon the issue butindeed their
every juror to the result.that had assented

meeting parties, the court recalled theAfter with counsel for both
jurors theyjury questioning. stated thatfor Ten of the twelveentire

by they agreed with the resulthad been asked the foreman whether
that, althoughagreed. jurorin stated he did notand had fact One

asked, jurybeing thought “inhe that the had beenremember
agreement” Only jurorthe the who had raised this issueon result.

jurorspolled tothat the foreman had not the determineindicated
averaging.they agreementin the result of thewhether were with

is, course, jurors agreeimproper inIt of for to advance to be
by average respective positions Boyn­of their on anbound an issue.

Trumbull, 408, may(1864). so decide anton v. 45 N.H. 410 To issue
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single jurorpermits a toverdict andin a less than unanimousresult
unduly high fig-by giving or lowleverage weight anof his votethe

ure as his estimate.
proper-had been conductedthat the deliberationsThe court found

necessary. The courtly therefore notthat a new trial wasand
stated:

jurorsby the fore-response the andof the“On the basis
asked, the Court affirmsquestions that wereman to the

given. that thefinds as a factas The Courtthe verdict
sepa-process [averaging] 12jury polled the ofwas after

they agreedjurors’ or not... as to whetherrate answers
percentage was announced. The Courtwhichwith the

agreement in advance towas nofurther finds that there
by percentages announced. The Courtthebe bound

juryjury in the roomat the timefinds that thefurther
percentagesaffirmatively fact that theresponded to the

jury,the . . . and athe verdict ofas announced were
....”for a new trial is deniedmotion

argues supportplaintiffappeal, the that the evidence does notOn
and, therefore,findings by that its denial of thethe the trial court

disagree.for a new trial constituted error. Wemotion

onlyjudgejury not totrial for the trial“It is a feature of a
fairly also to correct or vacatetrial is conducted butsee that the

duty inIf trial court’sto an unfair result.... theturns out bewhat
meaningful broad.”respect his discretion must beis to bethis

116, 117430, 432, (1972) (citationsGray, 112 N.H. 298 A.2dv.LeClerc
omitted).

in theorder a new trialnot totrial court’s decisionThe
allegationsfinding ofthat thenecessarily depended aoninstant case
testimony oflight theof the fact thatjuror not credible. Inthe were

jurors andtestimony of ten otherbyjuror thecontradictedthis was
evidence, the court’swe find thatby any othercorroboratedwas not

testimony reasonable.juror’s as credible wasregard thefailure to
newplaintiff’s motion for athe denial of theaffirmWe therefore

trial.
argued courtcase, that the trialpresenting his the defendantIn

trial theplaintiff’s for a new becausemotionproperly denied the
Althoughimpeach the verdict.testimony tojuror’s was inadmissible

evidence, the au-correctly the law ofargument characterizesthis
testimony ofin the exercisethority suchtrial court to considerof the

evidentiaryjury issue.not ansupervisory over the wasroleits
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by part of thedisputes jury verdict is bed­ofresolutionThe
right by jurylegal system to trialrests. Theouron whichrock

byguaranteed andMagna theand is Statefrom Cartaderives the
CONST, 20;I,pt. and U.S.arts. 16N.H.National Constitutions.

Const, VII.amend.
jury jurispru-significance in ourDespite the role of thethe of

occasionally corrupted bydence, thejury process isdeliberativethe
case,Pennsylvania Clug-earlyparticipants.of its Anweaknesses

beingSwan, 150, (Pa. 1811), speaks of verdictsgage 4 155v. Binn.
offensive, ofquaint, mannersin the but nonethelessobtained

hustlingcoin], halfpence“throwing pile [tossing a aup cross and of
also,hat, casting jurisdictionof In this humanlots.”in a [and]

Prescott,frailty 287,impact.has had its In State v. 7 N.H. 297-98
gin(1834), propriety juror’s ingestion allegedlythe of a of for his

during capitalhealth deliberations in a was incase raised. And
Trumbull,Boynton (1864),v. 45 N.H. 408 a verdict was set aside on

ground sheriff,jurors, help deputythe that the with the of the had
damages averaging highestarrived at a verdict of in after the$5.21

jurorand lowest estimates on the issue.
flawed,processBecause the deliberative is sometimes we consider

givenproper juror’s indicatingtestimonythe treatment to abe a
indefect the deliberations.

The does look favorlaw not with on the testimonial disclosure
by jurors Wigmoreof the conduct of their deliberations. Dean traces

policy privileged parolto the andthis communications rule the evi­
privileged operatesdence rule. The tocommunications rule discour­

age juror “originatedisclosure and thus to allow tocommunications
WiGMORE,secrecy.” 2346,in a confidence of 8 EVIDENCE at 678§
result, engenders(McNaughton 1961).rev. As a the rule an atmos­

phere carefullyconducive to considered verdicts. Justice Cardozo
might independencewrites: “Freedom of debate be stifled and of

thought jurors argumentsifchecked were made to feel theirthat
freely publishedand ballots were to be world.”to the v. Unit­Clark

States, 1, (1932). Regarding compacted 289 13 the aU.S. verdict as
among jurors, parolthe operatesthe evidence likewiserule to dis­
courage disclosure, verdict,ground legallyon the that the as the
significant jury, by subsequentact of the should not be alterable

WIGMORE,juror testimony. 2348, (McNaughton8 atEVIDENCE 679§
1961).rev.

jurisdiction recognizesThe law of this the of thesoundness
againstpolicy jurytestimonial disclosure the ofof conduct delibera­

expression govern­policytions. The most notable of this is the rule
ing juror testimony supportthe treatment of offered to or to
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testimonyrule, of athe affidavit orimpeach thisa verdict. Under
himself,exculpation to sustain asingle juror ofin [or]“is admissible

settingverdict,” a basis forwhere it is offered asis inadmissiblebut
119, (1855).Leighton Sargent, Evi-31 N.H. 137verdict aside. v.the

legally incompetent because itsimpeach isto a verdictdence offered
allowingdanger to be setof “verdictscreate theadmission would

by any jurorchange opinion after he had beenupon ofaaside
Blanchard, 100,improper Breck v. 27 N.H.exposed influences.”to

Stevens,Tyler 4 116back to v. N.H.(1853). This rule dates103
supportin of his motion for aoffered(1827), in which the defendant

indicatingjurors their misunder-of fivenew trial the affidavits
held the affida-standing This courtof the trial court’s instructions.

vits inadmissible:
jurors couldthe affidavits ofit were once settled that“If

theyprove misunderstood theto that hadbe received
court,given by misun-the and that suchtheminstruction

trial,legal ground grantingderstanding for a newwas a
veryFor aconsequences most mischievious.the would be

jurors the trialtampering afterlittle with individual
and noany party procure affidavitsenable to suchwould

permittedbe to stand.”verdict could

Id. at 118.
juror testimonyAlthough against is wellpolicy admission ofthis

law, it, policies, admits ofHampshirein like otherNewestablished
compelling considerations.exceptions when in with otherconflict

recognition it isprivilege not mean thatof a does“The
policyexceptions. thatconditions or The socialwithout

may in others of amanyin run foulprevail situationswill
supremacy. It iscompeting forpolicy,socialdifferent

them,mediate betweena court tothen the function of
each,proper andassigning, possible, value toas aso far
analogiessummoning distinctions andall theto its aid

judicial process.”of thethat are the tools
States, 1, 13 (1932).Clark v. 289 U.S.United

againstcompeting policy thewith theA consideration
juror testimony need facilitate the effectiveof is the toadmission

general powers over thesupervisory of the courtexercise of “the
court, justiceby ifjury may theproduct be exercisedof the which

252,Yeatman, 150, 155, 15 255requires.” v. 91 N.H. A.2dCaldwell
producedpolicies the rulethese two has(1940). The betweentension

testimony tothat, although juror is inadmissible in evidence
byverdict, may properly court tobe considered theimpeach itthe
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questioning.jurors be recalled for Seewhether the shoulddetermine
108,65, 70, (1906).Smith, 65 A. 110-11v. 74 N.H.Winslow

in thisappears to have been first announced“This rule
following language: ‘We are not dis-in in thestate 1842

jurymay inquire of theposed to that the courtdoubt
theygrounds upontouching whichtheir verdict and the

ascertaining theproceeded, purpose of whetherfor the
frequentlyproperly beentried.’ It has sincecase has been

reaffirmed.”
Caldwell, 154, (quoting(1940) Walker v.supra at 15 A.2d at 255

191, omitted).Sawyer, (1842)) (citations13 196N.H.

Thus, testimony‘firmly the ofis settled law’ thatwhile “[i]t
verdict...,jurors incompetent impeachis to their

may in its. that the Trial Courtis likewise settled . .[i]t
concerninginterrogate jurors therecall and thediscretion

they reachingground upon proceeded in their ver-which
dict, prop-the has beenin order to ascertain whether case

thougherly tried; may thethis be done evenand that
jurors separated.”have

Payeur, 484,Eichel v. 486, 116,106 N.H. 214 A.2d (1965) (quot-118
ing Wigmore, 2354,8 (3dEvidence 1940)).at§ 702 ed.

party legal right bring jurorshas ‘the“[N]either to the . . .
”judgebefore the orallytrial and have them examined.’ Caldwell v.

Yeatman, 154,supra at (quoting15 Blanchard,A.2d 255 Goodwin v.
550, 550, 22,73 N.H. 64 (1906)).A. 22 This is a matter within the

sound discretion 155,of the trial court. Id. at 15 A.2d at 255.

powerThis interrogateto recall and jury maythe be
exercised “whenever opinionis of the jury may[the thecourt] that
have made some guiltymistake or been improperof some conduct

producedwhich their verdict.” Id. powerexercise of this“[T]he . . .
depend upondoes not the introduction the legallycourt com­before of

petent evidence of their (emphasis added).misconduct.” Id. In the
case, juror’sinstant testimonythe properwas upontherefore a basis

jury,which to thoughrecall the even testimonythis was otherwise
impeachinadmissible to the verdict.

improper jurorsIt is agreefor to byto be bound an
average respectiveof their quantitative positions respectwith to
damages percentagesor Boynton Trumbull,of fault. 408,v. 45 N.H.

(1864).410 Our trial court juryshould instruct the pointat some
prior to their “chalking”deliberations permitted,that is not and it is
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any degreeunlikely fre-such as this will arise with ofthat cases
quency.

Affirmed.

J., dvhitavit)Brock, J., dissented; Douglas, the others concurred.

Brock, J., dissenting: I reverse and remand for a new trial.would
jury’s “chalking” techniquepropriety employment inThe of a of the

damagesdetermining party’s percentage of fault or should nota
agreement bydepend upon thewhether the to be bound result

chalkingthe has occurred.achieved is made before or after

Douglas, J., dubitante: I remain in doubt as to the views
averag-expressed by my Brock and Batchelder insofar asbrothers

agreementing priorin the absence of a to do so.
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