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any degreeunlikely fre-such as this will arise with ofthat cases
quency.

Affirmed.

J., dvhitavit)Brock, J., dissented; Douglas, the others concurred.

Brock, J., dissenting: I reverse and remand for a new trial.would
jury’s “chalking” techniquepropriety employment inThe of a of the

damagesdetermining party’s percentage of fault or should nota
agreement bydepend upon thewhether the to be bound result

chalkingthe has occurred.achieved is made before or after

Douglas, J., dubitante: I remain in doubt as to the views
averag-expressed by my Brock and Batchelder insofar asbrothers

agreementing priorin the absence of a to do so.
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Dorner, Londonderry, by plaintiff.brief for theL. ofBruce
Hamelin, se,pro filed no brief.Donald

statutorysingleKing, presents a issue of construc-This caseC.J.
statute, chapterthe bad check RSAare asked to construetion. We

penalty provisions544-A, whether this statute’sand to determine
attorney’s plaintiffto whose suit isencompass of fees athe award

that does contem-We hold RSA 544-A:2successful. RSA 544-A:2.
attorney’s below.and set forth our reasonsplate the award of fees

Derrysuccessfullyplaintiff prosecuted a suit in the DistrictThe
byagainst the latter of a badthe defendant for issuanceCourt

claim, soughtHaving judgment plaintiffon his thecheck. received
fees, contendingattorney’s that the award ofan award of reasonable

alia,which,permissible under 544-A:2 intersuch fees was RSA
for reasonable costs ofholds the issuer of a bad check liable “all

Warhall, J., plaintiff appeals,denied the motion and thecollection.”
statutoryasking for of the intendment of RSA 544-A:2.clarification

frequently adherence to what isThis court has reiterated its
fees;commonly regarding attorney’sknown as the “American rule”

is, statutory mandate, agreement thethat that absent a an between
judicially-created exception, partyparties or a each must bear his

313,Botsch, 1041, 1043,own costs. Silva v. 121 N.H. 437 A.2d 314
Northwood, 743, 752,Pugliese(1981); v. Town 119 N.H. 408 A.2dof

229,113, Ford, 280, 281,(1979);118 Morse v. 118 N.H. 385 A.2d 230
Adams, 617,687, 690,(1978); v.Harkeem 117 N.H. 377 A.2d 619

attorney’s(1977). The issue in the case at bar is whether fees are
languageinembraced the “all reasonable costs of collection” in RSA

544-A:2.
begin analysis by noting languageourWe that the of 544-A:2RSA

explicit precludeis not so as to this forcourt’s search further indica­
legislativetions of intent. See Dover Fire Assoc.Professional Officers

Dover, 165, 169, 866,City (1983).v. 124 N.H. 470 A.2d 868-69of
legislative preciseThere is no in theindication record of the mean­

ing shall, therefore,of “all reasonable ofcosts collection.” We in an
statute, giveattempt interpret plainto the its words their and ordi­

meaning. W., 379, 1351,nary Robyn 377,reIn 124 N.H. 469 A.2d
counterpart(1983). chapter to544-A is the civil RSA1352 RSA

penalties(Supp. 1983), prescribes criminal for the issu­which638:4
purpose,ing share similar thatof bad checks. The two statutes a

being preventpunish and the circulation of worthlessto fraud to
checks, paymentwith resultant loss of confidence in a mode ofthe

Yarboro,designed v.to facilitate commerce. See State 194otherwise
498, 140 (1927).S.E. 216N.C.
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chapter attemptsRSA 544-A to make whole the individual
exchanged paper. penalty provisionwho has value for worthless The

attempts by awarding plain­of the statute to do this the successful
only obligation,tiff not the face amount of the but also those inci­

which, awarded,dents of the action if not would leave him on bal­
Thus,ance plaintiffwith a loss. RSA 544-A:2 awards the successful

interest, court costs and “all reasonable costs of collection.” The
attorney’sexclusion of fees from the “costs of collection” would

plaintiffs inadequate remedy,afford an for it is often the case that
legal proceedingsthe full satisfaction of the creditor entails insti­

gated Moreover,with the assistance of counsel. in situations where
small, inability attorney’sclaimsthe are the to recover fees raises

problem clearlythe that the amount recovered on meritorious
may considerablyclaims be less than the cost of counsel. This would

discourage plaintiffs bringing statutoryfrom suit. A award of
attorney’s encourage bringing suits,fees thus would both the of no

size, prompt settlingmatter what their and the of meritorious
statutoryclaims. The purposenet result would be furtherance of the

544-A:2; is, discouragementof writing.RSA that the of bad check
addition, languageIn we note that if the “all reasonable costs of

attorney’s expendedcollection” does not embrace reasonable fees in
check,an phrase,endeavor to collect on a worthless then the as

employed 544-A:2, virtually meaning.in RSA is without That sec-
already prevailing plaintiff;tion awards “court costs” to the the

phrase necessarily necessary“costs of collection” then refers to other
expense plaintiff putand unavoidable to which the is in order to

recoup legislaturethe amount of the bad check. If the did not intend
result, expendituresthis it would have omitted reference to outside

range traditionally prevailing party.the of those awarded to the See
Waldman, 386, 387-88, 735,Martineau v. 93 42N.H. A.2d 736

(1945); Munsey, 181, 188, 743,see also Davidson v. 29 Utah 80 P. 744
(1905).

policy sup­Aside from those reasons of that we have adduced as
porting attorney’s languageour view that fees are within the of “all

collection,” authorityreasonable costs of there exists case to a simi­
14, 158Wrightsman,lar In (1916),effect. Letcher v. 60 Okla. P. 1152

promissory agreement bythe note at issue contained an the debtor
pay paid maturity.to “all costs of collection” if the note was not at

provision paymentThe court held that the authorized the of attor­
ney’s fees:

give any meaning agreement“To it other would make the
useless,whollyin the note since the maker would be

responsible any agreementfor ofcosts suit without there-
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being collection,for inembodied the note. ofThe costs
therefore, attorney’smust be held to embrace fees and to

compensation attorneysinclude a reasonable thefor
bringing note,suit in an toendeavor collect the since such
attorney’s part expensesfees are a of the of collection.”

15, 1153; Ferguson, 540,Id. at 158 P. see alsoat v. 71Wood Mont.
549, 592, (1924); Mason, 750,230 P. 599 In re S.W.2d203 756-57

App.(Mo. 1947).
legislatureis employedIt conceivable that the the term “costs of

“attorney’scollection” rather than fees” because such collection mat-
always put attorneys.ters are not into the hands of Since the case at

only attorney’s fees,bar concerns we need not address at this time
costs, any,other if maywhat collection be recovered under the stat-

Co., 225,Supply 229,ute. McClain v. Continental 66 Okla. 168Cf.
815, (1917).P. 818

hold, therefore,We permitsthat RSA 544-A:2 the award of
attorney’s expended by check,fees the holder of a draft or order on
any in attemptbank an broughtto collect on the same where suit is

chapter rulingunder RSA The denying544-A. of the district court
attorney’sof reversed,the award infees this case is and the case is

remanded to that court with instructions to assess reasonable attor­
ney’s plaintiff’sfees in the favor.

Remanded.

All concurred.


