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Feld, Portsmouth, by orally, plain-and for theEric of briefSteven
tiff.

Doleac,Waldron, P.A.,Boynton, Woodman & Scott of Portsmouth
orally),{Ralph brief forR. Woodman on the and the defendants.
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Batchelder, damage DropJ. This action arose from to the
(the motel), by plaintiff.Anchor Motel which is owned the Located

Beach,Hamptoninon Ocean Boulevard motel sustainedthe exten-
damage duringsive wind and water the ofblizzard 1978. At the

blizzard, policiestime of the insurance with the defendants covered
damage property causes, includingvariety damageto the from a of

wind, damage flooding. Duringdue to but not due to the course of
dispute, question damagethis the central has been whether the sus-

flooding.tained in the blizzard was due to wind or to In these cross
appeals by parties plaintiff,both from a verdict in favor of the we

part, part,affirm in inreverse and remand.
29,1982,January byattempts partiesOn after unsuccessful the to

agreement damages compensablereach an on the amount of under
policies, plaintiff court,the superior allegingthe filed suit in that

satisfy obligationsthe defendants inhad bad faith failed to their
Duringpolicies. trial,under plaintiffthe the course of the the moved

by increasing $100,000to amend the ad $75,000.damnum it to from
(Contas, J.)The Court failed to rule on the motion.

plaintiff’s case,At the close of the the defendants moved for a
verdict, alleging, amongdirected things, plaintiffother that the had

not sustained its consequential damages.burden on the issue of The
denied, subjectmotion exception.was to the defendants’

jury which,The by special verdict,trial was held before a found
plaintiffthat the compensatory damageswas entitled to in the

$12,000 damagesamount of and to due to the bad faith of the
$12,000.defendants in the ofamount

trial,After attorneys,the the Ralphdefendants’ R. Woodman and
Blanchette,Patti jurorsconversed with several of the in the court

parking Usinglot. information he had learned as a result of this
conversation, Attorney dayWoodman the next filed a motion to re-

jury, together supportingconvene the with a affidavit which stated
jurorsthat the juryhad improperlyindicated that the had calcu-

damages bylated factoringthe amount of in daysinterest. Four15%
later, hearingthe court held a on plaintiff’sthe motion. Over the
objection, jurythe court purposereconvened the for the of answer-
ing special questions as to whether it had included ininterest the

jury responded $10,000verdict. When the that in interest had been
included, the court remitted the verdict in that amount.

subsequentIn August 30,1982,a order dated the court found that
the defendants had in prolonged litigationbad faith the and were

plaintiffthus liable to the for attorney’sits reasonable fees and lit-
igation expenses. $11,710.26The court plaintiffawarded the for

expenses.such fees and
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re-parties the trial court committedappeal, claim thatbothOn
challenge ofthe denial theirbotherror. The defendantsversible

damagesconsequentialofverdict on the issuefor a directedmotion
objectsplaintiffattorney’s plaintiff. Thefees to theaward ofand the

attorney’s failure of theawarded and to thefeesthe amount of theto
damnum, and raisesamend the adon its motion tocourt to ruletrial

concerning remittitur order.the trial court’sissuesseveral

respectwithverdictfor a directedmovedThe defendants
damages by plaintiff:consequential thetypes claimedofthe threeto

reputa­good will and businesspremiums, loss ofinsuranceincreased
is entitled to ation, A defendantprofits for the 1978 season.and lost

from which rea­plaintiff no evidenceif “the offersdirected verdict
proof been sustained.” Wil­of hasmen infer the burdensonable can

690,490, 491, (1920). In review­Duston, 111 691A.v. 79 N.H.liams
verdict, the evidence mosting we “considerdenial of a directedthe

476, 478,Alton, 160Sargent 102 N.H.plaintiff.” v.favorable to the
345, upset of motions for non-­(1960). not denials“We willA.2d 346

verdict, judgment there issuit, dismissal, n.o.v. whereordirected
ruling.” Spa­support Reid v.to theevidence in the recordsufficient

1094, (1979).Co., 457, 462, We404 A.2d 1097119done Mach. N.H.
damages byconsequential claimedtypesthree ofeach of theaddress

consequentialturn, beginning ofplaintiff with the claiminthe
premiums.damages for increased insurance

action,present defendantsplaintiff theinstituted theAfter the
hadpolicies with the defendantsplaintiff of itsnotified the that one

remaining policies not bewouldand that thebeen cancelled
renewed, forcing plaintiff new insurance. Theto obtainthus the

insur-premiums under the newclearly that theestablishedevidence
policies withhigher premiums under thepolicies than thewereance

defendants.the

reasonablydamages lossesConsequential foreseeableare
Butterfield,v.of contract. Petrie-Clemonsflow from a breachthat

case,124, 1167, (1982). In instant120, the441 A.2d 1170122 N.H.
contrac­alleged breached theirplaintiff the defendants hadthatthe

damages compensableplaintiffobligation compensate forto thetual
handlingdefendants, in their of thepolicies;the that theunder

obliga­impliedclaims, comply with theirfailed toplaintiff’s had
failuregood dealing; the defendants’and thattions of and fairfaith

goodsatisfy had caused the claimedplaintiff’s claims in faiththeto
evidence,damages. presented no how­consequential plaintiffThe

ever, damages respect to increased insur­consequential withthat the
alleged defendants’breach of thefrom theance costs had flowed
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obligation Althoughplaintiff’s compensableto settle the claims. the
increased cost of insurance resulted from the defendants’ cancella-

policies, plaintiffor nonrenewal of the the nevertion claimed that
the insurance cancellation and nonrenewals themselves amounted to

obligations.a breach of the nodefendants’ contractual Since evi-
presenteddence was that the increased insurance costs resulted

breach,from the claimed werecontractual the defendants entitled
respect aspectto a directed verdict with to of the claimed con-this

sequential damages. damagesconsequentialWe now turn to the
good reputationclaimed for loss of will forand business and lost

profits.

trial, that,presentedAt ofevidence was as a result the dete­
property, plaintiffriorated condition of fromthe the was ousted the

Hampton Commerce, thereby denying plain­Beach Chamber of the
forcingtiff the ofbenefit inclusion in chamber andadvertisements

expend $1,500 advertising; complaintsit to in that about the condi­
Fiurmas,premisestion of the were tomade Mr. and Mrs. the man­

agers motel, commerce;of the and to the chamber of and that the
per duringsharply droppedrental income available unit the 1978

light evidence,season. In of properlythis we find courtthat the trial
respectdenied the defendants’ motion for a directed verdict with to

damages goodthe reputationclaimed for loss of will and and for lost
profits.

attorney’s presentsThe court’s award of fees two issues for review.
findingssupported by juryThe first is whether the evidence thethe

by partand ofthe court bad faith on the of the defendants. If these
findings proper,were we must also decide whether the amount of
fees awarded was reasonable. We affirm on both issues.

judicial“Where an individual is forced to seek assistance
clearly right,to secure a defined and established which should have

freely enjoyed intervention,been without such ofan award counsel
appropriate.”fees on the of Adams,basis bad faith is Harkeem v.

691,687, 617, Thus,117 N.H. (1977).377 A.2d 619 we have held that
attorney’san “insured is entitled to fees 'if inthe insurer acted bad

”promoting unnecessary litigation.’faith in v. PhenixJohnson Mut.
Co., 389, 394, 1097,Ins. 122 N.H. (1982) (quoting445 A.2d 1099

Co., 607, 615,Lawton v. Great Southwest Fire Ins. 118 392N.H. A.2d
576, (1978)). delay581 “Whether the indefendant’s was fact in bad

question jury.”faith ... for the v.Lawton Great Southwest[is a] [ ]—
Co., 612-13,supraFire Ins. at 392 A.2d at 580.

findingsreviewing of of bad faithIn the reasonableness the
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injuriescourt, financialby that “seriousjury we noteby and thethe
pay­delay to makerefusal oran insurer’smay result fromoften

recognize “‘[wjherethat611, alsoat 579. We392 A.2dment.” Id. at
propertyheavily mortgaged or other businessmotelowner of athe

may placed in financialloss, owner be. . thea substantial.suffers
America,(quoting Ins. Co. 59Reichert v. Gen.....’” Id.distress of

reasons,860,724, 728, (1967)). an864 For theseRptr. 428 P.2dCal.
delay payment coerce the insured intopermitted to “tois notinsurer

performance of the insurer’s contractualfullaccepting less than
612,obligations A.2d at 580.Id. at 392....”

obligationsbreached theirwhether the defendantsTo determine
dealing, one measure of thegood we examinefaith and fairof

gauginghistory Ingood of the case.the settlementdefendants’ faith:
offers, we examinesettlementof the defendants’the reasonableness

damages.$14,000light jury’s inin of award ofthem the
Aprilby agents oninspected of the defendantspremisesThe were

$3,00028, time, made. Overoffer of wasAt that a settlement1978.
damagesweeks, estimate of coveredthe defendants’the next several
recovery$5,500. of$5,100 to The amountto and thenwas increased

these estimates wouldplaintiff have obtained underthat the could
byby depreciation and the amount of the insuredhave been reduced

followingpolicies. theWhen suit was filedunder thedeductibles
acknowledged$5,500January, paid court as thedefendants intothe

offer was madeplaintiff’s claim. No further settlementvalue of the
$16,00026, 1982, inApril the defendants offereduntil when

8,January $30,000.of Dur-response plaintiff’s 1982 demandto the
case, remaineding the defendants’ offerthe remainder of the

unchanged, plaintiff’s demands escalated.while the

partiesAlthough of bothreveals that the conductthe record
case,delays findplagued this we thatto the that havecontributed

jury reasonably evidence tohave construed thethe court and could
part The settlement offersbad faith on the of the defendants.find

verdict,1978, against jurythespringin when measuredthe ofmade
damagesconsequentialby for thea reasonable amountas reduced

1978, these offers coiildindicate thatin the summer ofsustained
low,regarded unreasonably “tofairly and as intendedashave been

performanceaccepting of theinto less than fullthe insuredcoerce
obligation FireLawton v. Great Southwestcontractual ....”insurer’s

Co., 607, 612, 576, (1978) (citations omit­392 A.2d 580Ins. 118 N.H.
for theplaintiff depended on the summer tourist tradeted). The

damagedseverely of the motel andconditionof its income. Thebulk
strengthsharply ofreduced theof summer seasonthe nearness the
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respect defendants.to thebargaining position withplaintiff’sthe
establishreasonably tobe construedthe evidence couldWe hold that

advantage plaintiff’s weak-of thetook unfairdefendantsthat the
tomaking were intendedbyposition offers thatsettlementened

compensa-accept of itstrue valueplaintiff less than theforce tothe
findings of faith.the badaffirmble losses. We therefore

faith,findings we nextuphold of badtheSince we
attorney’s The courtof fees.of the awardthe reasonablenessaddress

litigationand$11,710.26 counsel feesplaintiff intheawarded
argues award was insuf­plaintiff that theexpenses. appeal, theOn

disagree.ficient. We
963, (1977),Estate, 678 thisBergeron 380 A.2dIn In 117 N.H.re

court stated:
thecompensation forof reasonabledetermination“[t]he

restingattorney the sound discretiona matter within[is]
Among considered arethe to beof . . . court. factorsthe

difficultyinvolved, novelty, ofnature, andthethe amount
standinglitigation, attorney’s the skillandthethe

devoted, customary fees in theemployed, time thethe
attorney prevailed, thearea, andto which thethe extent

thereby bestowed on the client.”benefit
967, v.(citations omitted); see also Coutureat atId. 380 A.2d 681

1184,Inc., 294, 296,Groceries, 1186371 A.2dMammoth 117 N.H.
Hamp-Responsibility(1977); for Newsee Code of Professional

Lawyers court, order, detailed its2-106(B). The in itsshire DR trial
arriving thein and consideredcalculations at the awarded amount

light in In recase in the identifiedcircumstances of this of factors
record,reviewingBergeron we thatsupra. the concludeEstate After

discretion, we therefore affirmthe trial court not abuse its anddid
the amount of the award.

incourt fail-The issue address is whether the trial errednext we
ing ad toplaintiff’sto on motion to amend the damnumrule the

$75,000. inplead $100,000, The was madeinstead of motion
helpresponse attempt prove,to the ofthe at trial withto defendants’

photograph purportedly of a van identical to the Fiurmas’ 1961a
flooding.van, damage by InpropertyFord that had been causedthe

testimony photograph inrebuttal, plaintiff wasoffered that thethe
plaintiff arguesappeal, that thefact of 1965 van. On thea model

photograph their bad faithuse this further indicateddefendants’ of
and thus warranted the ad damnum amendment.

prejudice party,opposingunfair theAbsent to motions
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liberally granted.to amend ad damna should be ValliereSee v. Fil­
331,falt, 333-34, 843, (1970); Haney110 N.H. 266 A.2d 845 v. Bur­

gin, 213, 214-16, 448,106 (1965); DerbyN.H. 208 A.2d 450-51 v.
53,Company, 62, 335, (1955). AlthoughN.H.100 119 A.2d 343

granting plaintiff’s might properof the motion thehave been course
rule,under this we find no reversible error in the trial court’s fail­

argue,ure to the plaintiffrule on motion. toThe was free and the
jury infer,was free to photographthat the defendants’ of theuse

jury, however,demonstrated their bad faith. The turned in a verdict
only $14,000, originalof $75,000.well the ad ofbelow damnum We

prejudice plaintifftherefore nosee to the in the court’s failure to
Derby (denialrule on Company supra postthe motion. v. of ver­Cf.

dict motion for increase in the ad damnum was error where verdict
damnum).exceeded ad

by partiesThe next issues raised the concern the order of the
remittingcourt by $10,000, jurythe verdict the whichamount the

originalindicated it had included as interest in the verdict. On
appeal, plaintiff argues waysthe that the court threeerred in in its
handling argumentsof this matter. inWe address the turn.

by plaintiffThe first error claimed the is that the court
improperly Attorneyreceived the of impeachaffidavit toWoodman
the jurorverdict. The affidavit of a is ininadmissible evidence to
impeach Lucas, 663, 668,a verdict. Bunnell v. 126 N.H. 495 A.2d
1282, 1285 (1985); Leighton Sargent, 119, Thus,v. 31 (1855).N.H. 137

plaintiff argues Woodman,the Attorneythat the affidavit of which
hearsay juror declarations,was based on was likewise inadmissible.

reject argument premise;We faulty namely,this it liesbecause on a
governedthat the law of evidence the ofcourt’s treatment the affi­

davit.

Although juror’s impeachesa affidavit that a verdict is
evidence, mayin byinadmissible it be theconsidered trial court to

jury questioningdetermine whether the be forshould reconvened on
propriety Bunnell,the the supraof conduct of their deliberations. at

668-69, powerat exercise of495 A.2d 1285. this to recall“[T]he and
interrogate jury depend uponthe does not introductionthe before

legally competentthe court of evidence of their misconduct.” Cald­
Yeatman, 150, 155, 252,well v. (1940);91 N.H. 15 A.2d 255 see also

Bunnell, admissibilitysupra 669, Thus, ofat at 1285. the495 A.2d
Attorney controlling abilityWoodman’s notaffidavit was on the of
the court purpose reconveningto consider the affidavit for the of the
jury. Frazier, 112, 297,113,v. (1906)State 74 N.H. 65 A. 298Cf.
(denial interrogate juryof motion to reconvene and based on attor-
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hearsay upheldjurors’ as sound exer-ney’s declarationsaffidavit of
case,Since, court consid-discretion). the trialof in the instantcise
solely purposefor the ofAttorney Woodman’s affidavitered

settingevidentiaryreconvening jury, for theand not as an basisthe
regard.aside, in thisfind no error in its actionsverdict we

by plaintiff is that theThe second error claimed the
lapse daysreconvening jury given fiveimproper, the ofof the was

in interim betweenof trial and the discussion thesince the close
jurors to reconvene theand the defendants’ counsel. Whetherseveral

the sound dis­jury a matter withinunder these circumstances was
cretion of the trial court:

jurisdictions cannot be“In a recorded verdictsome
by jury separation; inbut thisamended the after their

practice prevails. in this casedifferent The errorstate a
corrected, had or had notcould be whether the verdict

recorded, jury or notbeen and whether the had had
dangerseparated. separation the ofTheir increased

wrong being bydone of the verdict. Thetheir amendment
danger justicequestionincreased raised the whether

reconsideration,required fora recommittal of the case
when, reconsideration, amended,and on the verdict was

question justice required judgmentthere was a whether a
questionson the amended verdict. Both were matters of

fact to be determined at the trial term.”
Newhall, 301, Although lapse(1884).Dearborn v. 63 N.H. 302-03 the

jurorsexposureof time since the close of to the influ-trial and the of
byence of defendants’ counsel were considered the trialfactors to be

determining jury, sayincourt whether to reconvene the we cannot
they against reconvening jurystronglythat militated so the as to

require ina reversal. We therefore affirm the trial court’s decision
respect.this

decision,making posed byproblemsIn this thewe note that the
danger jurylapse of time and the of undue influence on the are not

in erroras difficult this case as in instances where a deliberative
requires jury.the to a Once the court in theresubmission of case

erred,jurydiscovered that the had it could correct theinstant case
situations,reducing judgmentby how-error the amount. In some

ever, jury assigns proofof to thesuch as where the the burden
loses, jurywrong party, who then be resubmitted to athe case must

situations,juryproperif a verdict is to be rendered. In these the
expo-lapse orcourt must evaluate the extent to which a of time an

may jurors’ judgmentimproperto influences have clouded thesure
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only interrogateand thein order to determine not whether to recall
revealed,jury, also, deliberative error is whether to sub-but once a

Smith,jury v.mit the the old or to a new one. See Winslow 74case to
108,65, 69-70, (1906); Tierneysee also v. GraniteN.H. 65 A. 110-11

166, 481, daysWorks, 168, (lapse(1919)482 of three79 N.H. 106 A.
juror jury).disqualification supported to a newand of submission

by plaintiff improp­The error claimed the is that the courtfinal
erly damagesjury’s ofascertained the miscalculation of the amount

verdict, interrogation.by special of voir diremeans of a instead a
jury customaryAlthough dire examination of the is thea voir

663,Lucas,see, 126 N.H.interrogation, e.g., v.methcid of Bunnell
484, 486,669, 1282, 1285 Payeur, N.H.(1985); v. 106495 A.2d Eichel

435, 438,116, 118-19 Park,(1965); Blodgett214 v. N.H. 84 A.A.2d 76
42, meaning(1912),44 in court’s action. Thewe see no error the trial

special question plain; little chance of aof the verdict was there was
misunderstanding by jurors specialtheir of the ver­the of task. Use

candidly inquiryjurydict form the to answer the of theallowed
being subjected inquisitorial atmosphere of acourt without to the

voir dire examination.

judgeselsewhere held that “trial have theWe have
inpower special questions and ... to aidinherent to use verdicts

Sears, Co., 802,post-verdict 118review.” Thibault v. Roebuck & N.H.
813, 843, (1978) (referring “complicated multipleto or395 A.2d 850

liability cases”).negligence no basis for find­count or strict We see
ing any resultingprejudice plaintiff from the selection of thisto the

interrogation. specialof themeans of therefore find that the useWe
interrogate jury appropriateverdict to the was anform as a means

exercise of discretion.

Finally, post-verdictwe address the issue of interviews of
jurors by litigants, agents,their and their counsel. In the course of

Lucas, 663,and on Bunnell v.on this case 126our deliberations N.H.
(1985), the495 A.2d 1282 we have determined that courts should

adoption governingconsider the of rules such interviews. We there­
subject the andfore commit this to the consideration of bench bar

Advisorydevelopmentfor of submissions to be made to the Commit­
Sup. 51; Fidler,on Rules. See Ct. R. Commonwealth v. 377tee cf.

192, (1979); Kepreos,Mass. 513 v. No. 84-­385 N.E.2d United States
1051, slip op. (1st 29, 1985).at 13-15 Cir. March

part; reversed ininAffirmed
part; remanded.

All concurred.


