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byfinally argues that the refusal the PELRB toThe town
bargainingopen police isthe sessions between it and the association

equal protection clause and the first amendment toa violation of the
I,part Hamp­the Federal and article 22 of the NewConstitution

party or briefed the issueshire Constitution. Neither has raised
standing challenge agencymunicipalitywhether a has to State deci­

Therefore,grounds. insions on constitutional we see no reason this
general standingnocase to deviate from the rule that a town has to

bring challenges against upon protec­basedthe State constitutional
See, 36,e.g., Mayor,tions of individuals. v. 289 U.S. 40Williams

182, 196Jersey, (1923); City(1933); v.Newark New 262 U.S. Southof
Tahoe, (9th 1980);Lake Tahoe v. 625 F.2d 231 Cir. Fran­California

Creek, 490, 496-97,Hospital App.ciscan Townv. Canoe 79 Ill. 3dof
413, (1979); City Ayers,398 417-18 Madison v. 85 Wis. 2dN.E.2d of

540, 101, 103544, (1978).271 N.W.2d

Affirmed.

All concurred.
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Shaines, P.A., (GregoryMadrigan of Portsmouth D.& McEachern
orally), plaintiff.for theRobbins on the brief and

Association, (Paulof Concord A. Rinden onRinden Professional
orally),the and for the defendant.brief

defendant,Douglas, presentsJ. This case the issue whether the
validly(Rinden),Rinden Professional Association waived its de-

Bank,against plaintiff-assignee, upon thefenses the Chemical
assignment agreement.lease-purchaseof its We hold that the

judgment plaintiff.waiver was valid and affirm the in favor of
25, Rinden, Concord,1974,April a law in entered into aOn firm

agreement Corpora-lease-purchase with Intertel Communications
system place(Intertel) phonetion for an office for the defendant’s of

contract, payRinden was to Intertelbusiness. Under the $158.00
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per period,month for 96 months. At the end of this Rinden had the
option purchase equipmentto the for $1.00.

thereafter,Shortly byRinden received a document executed
Intertel, gave assignmentwhich notice of an ofto Chemical Bank

right payments providedthe to receive from Rinden as for in the
lease-purchase agreement. Also contained in the notice was a so-

clause,high purposecalled “hell or water” the of which was to waive
assignee any might againstas to the defenses Rinden have Intertel.

specificallyThe clause stated that such defenses could still be raised
against assignor,the Intertel. The waiver of defenses clause was

byrequired precondition purchaseBankChemical as a of its from
it,reading Satterfield,Intertel of Rinden’s contract. After John

manager Rinden, signed 11,1974.office of the document on June
receiving signed byAfter the document Satterfield on behalf of

Rinden, paid $8,804.39Chemical Bank Intertel the sum of and
assignment right paymentreceived from Intertel an of the to under

duties,the phone sys-lease. Contractual such as maintenance of the
tem, delegated,were not but remained with Intertel. Around June
18, 1974, informingRinden received a letter from Chemical Bank it

assignment completedthat the had been and that Rinden was now
obliged paymentsto make its to Chemical Bank.

payments nearly years,Rinden made to Chemical Bank for three
phone system began seriouslyuntil the to inmalfunction 1977. It

problemsnotified payments.Intertel of the and ceased Rinden even-
tually replaced phone systemthe company.with that of another

Bank,pay litigationRinden refused to Chemical and ensued.
third-party Rinden,Intertel bywas made a defendant but Intertel

bankruptcywent into in 1979.
1978,In October summaryChemical Bank filed a motion for

judgment based on the bywaiver clause. This motion was denied the
Superior (DiClerico, 1,J.) September 1979,Court groundon on the

singlethat question resolved;there was a namely,of fact to be
whether or assignee value,not Chemical goodBank was an for in
faith, 1979,and without notice of a claim or defense. In December

requestChemical Bank filed hearinga that the court schedule a
limited to that issue.

Rinden summary judgment,then filed a motion for which on the
(Walter 11,recommendation of Murphy, Esq.) Maythe Master L. on

1981, by Superiorwas denied (Temple, J.).the Court The defendant
requested hearingthen both a summaryon a second motion for

judgment postponement hearingand of the scheduled on the merits.
requests granted,The hearingdefendant’s were and a was held on
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Esq.)Gallagher,T.motion. The Masterthe defendant’s {Charles
plaintiffthe bedenied and thatthat the motion berecommended

fees,attorney’s pursuant Superior Ruleto Courtinawarded $568.00
defending against motion.expended the59, intime and costfor the

by Superior Courtapproved thewererecommendationsThese
28,1982.{Nadeau, J.) on October

21, 1983. Thehearing on Novemberthe merits was heldA on
11, 1974,Esq.) docu-Carignan, found that the JuneMaster {Robert

assignmentnotice ofRinden contained a validfrom Intertel toment
in dueBank is a holderof defenses and that Chemicaland waiver

payments Rinden.its fromthe balance ofcourse entitled to collect
{Cann, J.)by Superior on Janu-report approved the CourtThis was

attorney’s30, previous award ofary let stand the1984. The master
decision, claiming error in the find-appeals theThe defendantfees.

and in theing clause is enforceablethe waiver of defensesthat
attorney’sin fees.award of $568.00

find­begin by noting overturn a master’sthat we will notWe
byrulings they unsupported evidence or areings are theand “unless

Electric, PepinInc. v. Broth­of law.” Summiterroneous as a matter
203, 206, 505, ap­Const., Inc., (1981). InA.2d 507121 427ers N.H.

pro­standard, interpret law asplying will Massachusettsthis we
agreement Intertel.lease-purchase between Rinden andin thevided

(UCC)governed by Code asthe CommercialThis case is Uniform
chapter 106.Laws Ann.in Massachusetts. See Mass. Gen.enacted

applicable to thisprovisionthe of article 9 of the UCCThe version of
“Agree-106, 9-206(1),case, is entitledMass. Gen. Laws Ann. ch. §

Against Assignee; ofModificationDefensesment Not to Assert
Security Agreement reads:Exists” andWhereSales Warrantees

any a dif-“Subject or decision which establishesto statute
goods, agreementbuyers anferent rule for of consumer

assignee anyagainstbuyer anby will not asserta that he
againstmay ishave the sellerclaim or defense which he

assignee assignmentby his forwho takesenforceable an
value, good orwithout notice of a claimin faith and

type maydefense, which beexcept as to defenses of a
negotiableagainst holder in due course of aasserted a

Paper (Arti-onunder the Article Commercialinstrument
signsbuyer part both a3). who as of one transactioncle A

security agreementnegotiable a makesinstrument and
agreement.”ansuch

below, governsprovisionthat thisreasons set out we holdFor the
requirements for valid waiver ofthat its athe instant case and
assigneeagainst an have been met.defenses and claims
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applies in this case because the lease-­Article 9 of the UCC
purchase securedcontract between Rinden and Intertel was a

contract,of Rindentransaction under the Code. Under the terms the
time,pay per month for At the end of thatwas to 96 months.$158.00

option purchase equipment for A secu­Rinden had the to the $1.00.
where,rity upon compliance ofinterest is created with the terms the

lease, purchase goodsoption to for nominalthe lessee has the the
106, l-201(37)(b); seeconsideration. Gen. Laws Ann. ch.Mass. §

106, 1983).9-206(1) (Supp.also Mass. Gen. Laws Ann. ch. §

106, 9-206(1),Mass. Laws Ann. ch. warran­Under Gen. §
mayinties contained a commercial sales contract be modified so

buyer agrees against assigneethat a not to assert defenses an of the
Fill,Corp. Crumpcontract. Credit Alliance v. David andO. Sand

489, (S.D.N.Y.Supp. 1979). requirements470 F. 491 The of a valid
agreement by buyer,waiver are that there was an a who is not a

consumer, against assigneeto waive defenses and thatan the
assignment value, faith,goodwas for inmade and without notice of

Additionally,a claim or defense. under the terms of contract inthe
here, only by signed agree­issue modification of it could be a “like

requirementsment.” We find that these were met so that the de­
validly againstfendant waived his defenses Chemical Bank.

agreedThe master found Rinden to the waiver of defensesthat
clause, agreementsupports Anand the evidence this view. is

bargain partiesdefined as “the of in as found inthe fact their lan-
guage by includingimplicationor from other circumstances course

dealing usage performance.of or of trade or course of . . .” Mass.
106, 1-201(3).Gen. Laws Ann. ch. §

11, 1974,arguesRinden fromthat the June letter Intertel was
only assignment by merelya notice of which Intertel notified the

assignexercising right paymentdefendant that it was its to its
rights function,to Chemical Bank. While the document served this

language regular-sized print,it also stated in clear and in in a sec-
document,comprising approximatelytion half of the that Rinden

against assigneewould be unable to assert defenses the but would
against Moreover, languagestill have recourse Intertel. the of the

Lessee, you herebydocument was that of a contract. “As acknowl-
edge right assigningthat Intertel... of inhas the the ... Lease and

Assignee havingconsideration of the advanced funds to the Lessor
equipment agree (Emphasisto finance the . . as follows . . . .”.

added.)

signed Satterfield,byThis document was an author­John
agree­representative Althoughized of not of anRinden. conclusive

ment, signature strong signer]a indeed evidence that is“is [the
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Corbin,thereby expressing A.his unconditional assent.” Corbin on
document,31, (1963). last sentence in theat 117 TheContracts §

Barron,signature presidentimmediately preceding the of Kenneth
Intertel, acknowledge your receipt“please and under-of states:

returningstanding by signing copy of thisthe one doc-of above and
bysignature precededis the fol-The line for the defendantument.”

acknowledgment:lowing

hereby acknowledge verify doc-and the contents of this“I
certify equip-the above mentionedument and also that

accepted.”ment has been installed and

thedeposition, that he had read docu-In his Mr. Satterfield stated
signing support theAll of these circumstances mas-ment before it.

agreedfinding ofto the waiver defenses clause.ter’s that Rinden
tonot claim it is a consumer so as makeThe defendant does that

106, 9-206(1) inapplicable on thatAnn. ch.Mass. Gen. Laws §
association, firm,professionala a law notThe defendant isaccount.

unwaryspecial providedprotections for consumers.in of oftenneed
106, 2-719;See, Gen.e.g., Mass. Laws ch. Mass. LawsGen. Ann. §

255, 93A; see also12(c); Ann. ch. RSAch. Mass. Gen. LawsAnn. §
(Supp. 1983).382-A:3-305-a

there is sufficient evidence towe must determine whetherNext
findings assign-thesupport that Chemical Bank tookthe master’s

value, faith,good without of a claim orfor in and noticement
issue, paidAs to first Bank Intertel overdefense. the Chemical

assignment rights in$8,800 of con-for the Intertel’s the defendant’s
tract.

requirement, that Chem­to the next the defendant assertsAs
mainly plaintiffgood purchaser, theis not becausea faithical Bank
Nothingclosely in the record indi­Intertel were too connected.and

however,cates, relationship Intertel and Chemicalbetweenthat the
arms-length relation­anything commercialother than anBank was

ship.
chargeemployee ofTupka, in theChemical BankWilliam the

dealingaccount, inthat Bank’s course oftestified ChemicalIntertel
rights typi-waspurchasing the to the contract from IntertelRinden

with which itwith hundreds of other clientscal of its transactions
agreements. and Intertelsimilar Chemical Bankhad entered into

having owningorcorporations, common directorsnot relatedwere
onlythe bankstock in each other. Nor was Chemical Bankshares of

to Intertel.to lend
Finally, creditBank checked Rinden’s rat-the facts that Chemical

clause,ing upon waiver defensesan insertion of a ofand insisted
assignment, certainly provepurchase the do not lackit wouldbefore
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goodof faith as Rinden claims. TupkaBoth Mr. and Kenneth Bar-
ron, presidentformer Intertel,of testified that these actions were

procedurestandard extendingfor a bank Moreover,credit. even if
anythere was interrelatedness,evidence of Massachusetts law

appears to look with disfavor on the past dealingsadmission of
partiesbetween faith,to show bad absent some other indications of
bybad faith Green,the holder. BowlingSee Inc. v. State Street Bank

Co.,and 81,Trust 425 (1stF.2d 85 1970) (citingCir. Universal
Corp.C.I.T. Credit Ingel, 119,v. 125,347 Mass. 847,196 N.E.2d 852

(1964)).

There is also no basis to conclude that the master erred in
finding that Chemical Bank assignmenttook the without notice of a
claim or Tupkadefense. Mr. testified that nothinghe came across in

investigationhis of the Intertel whichaccount would indicate that
mightRinden have some kind of claim or relatingdefense to the

agreementlease between it and Intertel. No evidence was intro­
duced to testimony.contradict this

Having Ann. ch.requirements Lawsfound the of Mass. Gen.
met,106, 9-206(1) 11 documentthe master also found that the June§

“like, signed agreement” required for modificationwas a as under
finding supported bylease-purchasethe contract. This is the fact

documents, signed bythey parties,that were both written the same
Also,dealing payment equipment.of for same aswith terms the

above, languagediscussed the of the second document was that of a
contract.

argues if the terms Mass.next that even ofThe defendant
with,106, 9-206(1) complied the ofwere waiverLaws Ann. ch.Gen. §

given withoutit was consideration.defenses is ineffective because
required. Mass. Gen. Lawsto this is that none wasThe short answer

modifying106, agreement2-209(1) a con­Ann. ch. states that§ “[a]n
binding.”no consideration to betract within this Article needs

Motors, Inc., 429, 433,Foreign 345 Mass. 187Skinner v. Tober
669, (1963).N.E.2d 672

gov-questionargues here is notthe transaction inRinden that
9, quotedsolely byby Article so that the aboveerned Article 2 but

argument, the defendantinapplicable. As the basis for thisstatute is
2-102,106, provides:whichAnn. ch.cites Mass. Gen. Laws §

ap-requires, Articleotherwise this“Unless the context
goods; apply anynot toplies in it doesto transactions

although in form of an uncondi-which thetransaction
operatepresent intended toto sell or sale istional contract

only as a transaction----”secured
(Emphasis added.)
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statute,construing plaintowe first look theWhen a
386,Thomas,meaning language. v. 359 Mass.of the Commonwealth

Giving387, 277, to word(1971). due effect theN.E.2d 278269
goods“only,” apply inArticle 2 to transactionsit is evident that does

security agreement.both sales contract and awhich involve a
106, 2-102Laws Ann. ch.The comment to Mass. Gen. §official

interpretation:bears out this
(G.L. 64)106 excluded trans-Act c. §“The Uniform Sales

mortgage, pledge,in sale in fact aactions the form of a but
security,charge or other however the did include salesact

security by thewherein a interest was retained seller.
subject provisionsheld to the ofConditional sales were

policy inc. 106. continues this and is accordG.L. The Code
existingthe law. Article 2 does notwith Massachusetts

operate onlyapply as a secu-to a transaction intended to
rity transaction.”

omitted.)(Citations
holding appli­Article isis also with our that 2law in accordCase

securitygoods involvingin both a sale and acable transactionsto
n.3,See,agreement. e.g., Corp., 141v. 20 3d 90Mobil Oil Cal.Steiner

751,157, n.3, Thomp­(1977);Rptr.Cal. 162-63 569 756-57 n.3P.2d
701,Farms, Products, 682,App. 366v. Feed 173 Ind.son Inc. Corn

Palmer,3, Corp. 47 N.J.(1977);14 Associates Discount v.N.E.2d
183, 187, 858, (1966).219 A.2d 860-61

ofenforce the waiver defensesThe defendant next claims that to
policy.against public The de-clause it would violate Massachusetts

argument aease andthis on a 1958 Massachusettsfendant bases
signedwas in at Rinden and Interteleffect the timestatute which

shortlyagreement, repealed thereafter.which wastheir but
150,Hurley, 148 385(QualityIn 337 Mass. N.E.2dFinance Co. v.

provision in an(1958), Supreme held invalid aCourtthe Judicial
pro-agreementnonnegotiable sales whichautomobile conditional

seller, buyerfrom a thepurchasedif the wasvided that contract
against whichpurchaser the all defensesthe of contractwaived as

155,might againstbuyer Id. 148 atthe the seller. at N.E.2dhave
389.

231, 5,holding uponwas based Mass. Gen. Laws Ann. ch.This §
assignee may. an action thereonprovided:which “The . . maintain

rightsname, subject to ofin his all defenses and counter-own but
claim, recoupment the would haveor set-off which defendant[to]

assign-brought ofin name thebeen had the action been theentitled
or.”

help defendant’s cause.This case and statute do not the
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Qual­effect,First, 231,ch. into andMass. Gen. Laws Ann. 5 went§
decided, implementationity was before of the Massa­Finance the

spe­Itversion Commercial Code. has beenchusetts of the Uniform
cifically held, passagein to the of thereference effect the of UCC

231, 5, subsequent inupon Ann. ch. that “the actMass. Gen. Laws §
Corp.repealed v.. .. earlier one.” General Electric Crediteffect the

984,Noblett, (W.D. 1967) (applyingSupp.268 F. 987 Okla. Massa­
law), grounds, (10th Cir.),442 cert.chusetts rev’d on other 400 F.2d

denied, (1968)).393 U.S. 935
Moreover, 231,interpretationthe of Gen. Laws Ann. ch. 5Mass. §

Quality inappositein Finance is here casecontained because that
onlyapply tohas been construed to consumer transactions and not to

Corp. Beyerlin,commercial General Electrictransactions. Credit v.
762, (1968) (applying law).29230 A.2d N.Y.S.2d 32 Massachusetts

previously, protectionAs discussed the law affords more thefor
unsophisticated than itconsumer does for business entities.

finally isthat the waiver clausecontendsThe defendant
Lawsis unconscionable under Mass. Gen.because itunenforceable

106, a is a mat­Whether contract is unconscionableAnn. ch. 2-302.§
by . . .on a case case basislaw which “must be determinedter of

whether, time of ofgiving particular to at the executionattention
surpriseinagreement, provision result unfaircontract couldthe the

allegedly disadvantaged party.” Zapathaoppressivewas to theand
Mart, 284, 293, 1370, 1375,Inc., 291, 408 N.E.2dDairy Mass.v. 381

(citations omitted).(1980) The found neither the waivermaster1376
executed,itself, it was unconscionable.the in which wasnor manner

higha standard ‘hell orThe stated that waiver wasmaster “[t]he
merely partiesof clause which limits thewater’ waiver defenses

against buyer defenses.”whom can raise certain Mass. Gen.the
106, However, could still haveAnn. ch. 3-305. the defendantLaws §

against Intertel, so that the clauseraised defenses or claims waiver
specificallydeprive of all its This wasnot Rinden remedies.did

subsequentlyIntertelin the 11 document. The fact thatstated June
Rinden,bankrupt, although providefor does notwent unfortunate

legal ground for it to violate its contract with Chemical Bank.

language as towas of the waiver clause “buried” soNor the
surprise, the contends. The clausecreate unfair as defendant waiver

typeprinted in the sizedin the 11 document is samecontained June
language occupies portionother and a substantial of the doc­as the

obscurelyument. The clause was not worded:
Lessee, agree your obliga-you (a)as“As .. . follows: that

directly Assigneepay to the the whichtion to amounts
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come due rentalsas or otherwise as set forth in said Lease
absolutely payableshall be unconditional and shall be

by operationwhether or not the Lease is terminated of
law, any parties, you promiseact the or otherwise and[of]

pay notwithstanding any defense,to the same set-off or
whatsoever, bycounterclaim whether reason of ofbreach

lease, option thereunder, otherwise,the or exercise or or
you may might againstwhich or now or hereafter have as

(the reserving rightthe Lessor Lessee the to have recourse
directly against any defense,the Lessor on account of such

reserving right any,set-off or counterclaim and also the if
purchase byequipmentto uponthe covered the Lease

by Assignee anyconditions consented to the at time dur-
ing Lease).”the term of said

forthright presentationThe clear and of the waiver clause further
supports finding unconscionability. Zapatha,the of suprano at

allegation unconscionability1377. The defendant’s of is further
by Rinden,principal,undermined the fact that Rinden’s Paul is an

attorney years experiencewith prac­over 30 and with a substantial
working knowledgetice in commercial collections and a of the UCC.

England Law, 484,Supp.See Meehan v. New (D.School 522 F. 494of
1981), aff'd, Moreover,(1stMass. 1983).705 F.2d 439 Cir. John Sat­

terfield, manager agent,his office and authorized had been a com­
yearsin priormercial loan officer a bank for employmentto his2%

with Rinden.
oppressiveThe defendant also contends that the waiver clause was

agree phonebecause Rinden had “no choice” but to to it since the
system already signhad been installed and failure to the waiver

put argu-would therefore have in breach of contract. ThisRinden
Althoughment has no merit. the defendant was bound under the

original assignment,permit requiredcontract to an it was not to
accept any originala waiver of defenses or other addition to the

clause,agreedterms. Had Rinden not waiverto the the result would
assign-acceptedhave been that Chemical Bank would not have the

ment; therebybut wouldRinden not have breached its contract.
todayWe note our policythat decision is in accord with the of the

general,in 9-206(1) particular, encourageUCC and of in “to the§
supplying buying goods by insulatingof forcredit the of the [institu-

goods.”quality Massey-lender from lawsuits over the of thetional]
Ferguson Corp. Brown, 396, 402, 846,v. 169 Mont.Credit 547 P.2d

(1976) (quoting Massey-Ferguson, 57,Utley,850 Inc. v. 439 S.W.2d
(Ky. contrary1969)). holding only chilling60 “A would not have a

byeffect on loans made financial institutions but would mean that
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meaning nuga-plain toallows the of covenants be declaredthe law
bargaintory Co. v. Marine Mid-whenever a bad results.” B.V.D.

York, 51, 53, 901,360 N.Y.S.2d 904land Bank-New 46 A.D.2d
(1974).

attorney’sof fees andThe next issue involves the master’s award
pursuant Superiorto Bank to Court Rule 59 as acosts Chemical

hearing summaryof a held on Rinden’s second motion forresult
judgment.

provides:Rule 59
costs,may including“The Court assess reasonable reason-

fees, against any partycounsel frivolous orable whose
necessary filingunreasonable conduct makes the of or

hearing anyon motion.”
ruling not, contends,The basis of the master’s was as Rinden the

motion, separate hearingthat it the but that it insisted on afact filed
reportThe master in hison the motion. stated:

2,“By of assured theletter June 1982 the defendant
Court:

my opinion summaryTt is that the new motion for
judgment decisively finally disposewill and of the

plaintiff’s in of defendant.’entire claim favor the
Acting upon representation, the Court scheduledthis

hearingsummary judgment placethe motion for a infor
of the trial on forthe merits which was scheduled the

August 15,week of raised issues1982. The motion which
disposed previously, adverselyhave been of to the defend-

Anyant. of the issues raised in the motion could have been
filingraised at the The thetrial. motion has caused of

pounds paperof with the Court and an added burden and
expense plaintiff. plaintifffor the is entitled toThe attor-
ney’s fees.”

Acting order,in accordance with the court’s counsel for Chemical
makingBank filed an itemized Instatement of counsel fees. its

$568.00,award of the master stated:
awarding attorneys plaintiff by“In fees to the as ordered
Court, recognizes argu-the the Master the defendant’s

by attorneyspent plaintiff’sment that most of the time on
required anythe matter would be in inevent order to

applicable preparation hearingresearch law in for a on
Master, therefore,the merits. The allows the time and

expense hearingwasted at the because of the defendant’s
summary judgment.”motion for
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upholding master’s award we find that the mas­In the
findingin thatabuse his discretion under Rule 59ter did not

insisting upon hearingin a on its second motionRinden’s conduct
summary judgment was unreasonable under the circumstances.for

byAdditionally, were reasona­the counsel fees assessed the master
ble.

Affirmed.
J.,SOUTER, participate;not the others concurred.did
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Perrault,generalMosseau, acting attorney (Donald J.Peter W.
byattorney general, brief), for the State.on the briefassistant

Concord, bydefender,Green, appellate of briefassistantJoanne S.
the defendant.for

attemptedforSouter, appeal from his convictionIn thisJ.
629:1, presses two claimsthe defendantescape, RSA 642:6 and RSA

J.)(O’Neil, committed error. We affirm.Superiorthe Courtthat
prosecutorbelief that theon the defendant’sThe first claim rests

deputy sheriff as anclosing argument amischaracterizedin his


