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upholding master’s award we find that the mas­In the
findingin thatabuse his discretion under Rule 59ter did not

insisting upon hearingin a on its second motionRinden’s conduct
summary judgment was unreasonable under the circumstances.for

byAdditionally, were reasona­the counsel fees assessed the master
ble.

Affirmed.
J.,SOUTER, participate;not the others concurred.did
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Perrault,generalMosseau, acting attorney (Donald J.Peter W.
byattorney general, brief), for the State.on the briefassistant

Concord, bydefender,Green, appellate of briefassistantJoanne S.
the defendant.for

attemptedforSouter, appeal from his convictionIn thisJ.
629:1, presses two claimsthe defendantescape, RSA 642:6 and RSA

J.)(O’Neil, committed error. We affirm.Superiorthe Courtthat
prosecutorbelief that theon the defendant’sThe first claim rests

deputy sheriff as anclosing argument amischaracterizedin his
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testimony.eyewitness The defendantand misstated the witness’s
jurygivethe failed an instruction tothat trial court to theclaims

impropriety.prosecutor’s supposedto curesufficient the
sawingdeputy that heard the sound ofThe sheriff testified he had

kneeling insame he had seen defendant a cellat the time that the
bypartially cut saidto a bar later found to have been a saw. Henext

sawingeyes eyes the sound ofthat when his met the defendant’s
commode,stopped, and rose and to the cell’sthe defendant went

inhe A hacksaw blade was later found the commode.which flushed.
testifydid that seen the saw blade in theThe witness not he had

defendant’s hand.
deputy assheriffargument prosecutor to thereferredfinal theIn

crime, objected. Thecounseldefenseeyewitness to to whichthean
give any curativeobjection tojudge and refusedtheoverruledtrial

deputyargued sheriff hadLater, prosecutor that thetheinstruction.
down, sawing behindknee . . . crouchedthe defendant “on oneseen

began explain the knewhow witnessprosecutorAs the tobars.”the
objected.sawing, This timecounselwas defensethe defendantthat

jurors own ofjudge take their recollectionthe tothe trial instructed
argueprosecutor proceeded to that thetestimony. Thethe witness’s

doing sawing thethe becauseknew defendant waswitness that the
sawing eyesstopped when their met.

argueimproperit to that thethatThe defendant maintains was
he not theeyewitnessan to the when had seenwas crimewitness

hand, argue that hadthe and to later the witnessin defendant’ssaw
essence,sawing the claimsthe bar. In defendantseen the defendant

evidence,argumentprosecutor’s the andthe mischaracterizedthat
argued in v.impermissibly material facts not evidence. See State

193, McNamara,Roach, 189, 606, (1926);131 A. R. 282 N.H. 608
Hampshire Practice, Criminal Practice and ProcedureNew
(1980).805§

byimpropriety prosecutor byorWe find no error thethe
jury perceivedThe find that had de­court. could the witness the

thoughbar,attemptingwhile the latter was saw afendant to even
actuallydid see the It was tothe witness not saw. therefore accurate

Moreover,eyewitness.speak prosecutorof the witness as an the
literallyit not the witnessmade clear that he did claim that had

Rather, arguedin he that theseen the saw the defendant’s hand.
sawingjury infer been of theshould that the defendant had because

sawing arguingstopped.in which the sound of In socircumstances
argue anyprosecutor not misstate the evidence or inferencethe did

Rullo, 153,reasonably 149,120not to be drawn. See State v. N.H.
1009, (1980). argumentThe and court’s412 A.2d 1012 the trial

response proper.were



702

The defendant’s second claim is that the improperlycourt
gave evaluating eyewitnessan instruction testimony,on see State v.
Burke, 565, 571, 962,122 (1982),N.H. 448 A.2d 966 and that this

prejudiceinstruction byreinforced the prosecutor’screated the
argument. We find that the Burke proper.instruction was The de­
fendant called a witness who had been in the cell with the defendant

question,at the time in who testified that it was he who had
by damagedcrouched the bar and had used the saw to cut the bar.

This placewas a sufficient identitybasis to in personissue the of the
deputywhom the sheriff crouching,claimed to have seen and it was

appropriate juryto instruct the on relevant considerations for eval­
uating eyewitness identifications.

Affirmed.
All concurred.
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