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625:9, V, includingcharges, the three month lim-see RSAviolation
625:8, city may1(d). nullifyThe notperiod of RSA theseitations

proceed-of a small claimsthrough usethe unauthorizedprotections
ing.

Reversed.

District CourtPlaistow
No. 83-454

In re Jane Doe

3, 1985July
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Manchester,P.A.,McLane, of andGraf, MiddletonRaulerson &
Advocacy Center,DevelopmentalLospennato, DisabilitiesK.Ronald

Jr., Lospennato theInc., Murphy, Mr. on(Robert E. andof Concord
of Doe.orally), for the father Janebrief and

P.A., the and{Lynn D. Morse on briefEngel of Exeter& Morse
Kingston.orally), offor the Town

Zelin,Soule, Leslie, M. Zelin on theof SalemBronstein & {Gerald
Regional District.orally), the Sanborn Schoolbrief and for

Patch,attorney generalSmith, {Douglas L. assistantGregory H.
orally),attorney general, for the State.on the brief and

petitioned to exerciseSouter, plaintiff has this courtTheJ.
pro-original jurisdiction by issuing certiorari or a writ ofa writ of

plaintiffThe seeksDistrict Court.hibition directed to the Plaistow
1983),ostensibly (Supp.RSA 169-C:27underreview of orders issued

Kingston for certain serv-requiring Town ofhim to reimburse the
grantchild, Doe. We theherein as Janerendered to his knownices

jurisdictionour there-petition and exercisefor writ of certiorari
question.by vacating inthe district court’s ordersunder
At relevant timesof facts follows. allAn abbreviated statement

Kingstonfamily of the town ofplaintiff were residentsthe and his
7, 1982,MayRegional theDistrict. Onthe Sanborn Schooland of

complaintKingston Department in the Plaistow Dis-filed aPolice
daughterCourt, Doe was ancharging plaintiff’s Janethat thetrict

(Supp. 1983)meaning 169-C:3,11(e)ofchild within the RSAabused
physical injury).may(providing consist of non-accidentalthat abuse

wife,alleged his theplaintiff had allowedcomplaint that theThe
belt.stepmother, child with a lawnmowerto beat thechild’s
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hearing 169-C:15RSA1982, under14, preliminaryMay aatOn
tocauseJ.), reasonablefound(Andernacht,(Supp. 1983), the Court

Hamp-custodyabused, to the NewawardedJane wasbelieve that
Kingston responsi-ofWelfare, the Townand foundDivision ofshire

(Supp.RSA 169-C:27Seefirst instance.expenses in theble for
11,1982, itwhichhearing aton Junefurtherheld a1983). The court
custody order andfindings thebut continuedno furthermade

wife.plaintiff and hisof thepsychological evaluationsordered
reports from8, 1982, examinedhearing the courton OctoberAt a

thatpsychologist concludedworker. Thepsychologist a socialanda
neglectful. The socialornot abusivewife wereplaintiff and histhe

“unfit,” neglectful,”they ornot “abusivewereconcluded thatworker
step-question that thenoThere was“disturbed.”that Jane wasbut

findingmade aThe court thenchild once.struck themother had
Itchild.”than an abusedchild ratherdisturbedwas “athat Jane

custody and orderedin division of welfarethecontinuednonetheless
facil-treatmentappropriate residentialplaced in “anbethat Jane

finding was notappealed that Janeobjected or theity.” party toNo
child.an abused

schoolin residentialaof welfare then enrolled JaneThe division
Kingston petitioned theof thereafterThe Townin Massachusetts.

the townholding plaintiff to reimbursethe liablefor an ordercourt
id.expenses on child’s behalf. Seeincurred thefor

1, 1983,February the courtpetition,response onIn to the town’s
eachpay the he receivedplaintiff to the town amountordered the
Thesecurity payments benefit.for Jane’sin certain socialmonth

seeking28, 1983,Februarybyplaintiff responded motion dated
arguedFebruary that the order1 order. Heof thereconsideration

anauthority that Jane wasof the court and claimedtheexceeded
meaninghandicapped of RSA 169-C:20emotionally child within the

appropriate education”1983), to a “free and(Supp. and thus entitled
Supp. 1984)(West and RSA1401-1454 1978 and20under U.S.C.A.

1983) expense district. On(Supp. at the of the schoolchapter 186-C
February1983, {Hurd, 125, Special J.) thevacateda JusticeMarch

pay aplaintiff the townthe to $80.00instead orderedorder but
thaton the claimThe court did not ruleweek as reimbursement.

subject ofeducationally handicapped, was thewhichwasJane
proceedings.administrative

7, 1983, plaintiff for reconsider-April movedBy themotion dated
8, 1982,order, claiming that the October25of the Marchation

theauthority in that it continuedof this Court”theorder “exceeded
Jane, though iteven foundcustody of overthe division welfareof

here, thenot relevantchild. For reasonsshe not an abusedthat was
6, 1983. In the mean-until Octoberon this motioncourt did not act
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plaintiff engaged unsuccessfully pro-time the in the administrative
ceedings educationally handicappedto have declaredJane and

schooling public expense.entitled to receive the atMassachusetts
1983,September anticipation hearingIn in plain-of the on the

motion,April limine,tiff’s the of7 division welfare filed a motion in
seeking ruling 8, 1982,a that the October order was a final order

meaning 6,(Supp. 1983).within the of RSA 169-C:21 On October
1983, Special (Swasey, J.) granteda new Justice the motion in

findinglimine. He reasoned that the that Jane was disturbed but
attempt stigmatizing parties,”not abused was an to “avoid the

implicitly supportablewhich nonetheless functioned as a “valid and
finding” meaningthat Jane was an child within theabused of RSA
169-C:3,11(d) (Supp. 1983) (providing may psy-that abuse consist of
chological injury “symptoms problemsmanifested in of emotional
generally recognized to fromresult consistent mistreatment or ne-
glect”).

8, 1982,special justiceThe concluded that the October order
order,implying finding dispositionalthis was a final and a forboth

daysappeal period expired inwhich the had after 30 accordance
Having(Supp. 1983).with the ofterms RSA 169-C:28 thus con-

8, 1982, actuallycluded that on the court had found Jane toOctober
child, special justice rejected argumentbe an the theabused that

jurisdiction custody inthe court lacked to continue the division of
plaintiff’s expense. Accordingly, specialwelfare at the ultimate the

justice 25, 1983, requiringreaffirmed the earlier order of March
4,plaintiff expenses.the to reimburse the town for On November

1983, plaintiff present petition.the filed the
Although legalplaintiff andthe has raised a number of constitu-

court, rulingstional issues before this our affirmative on the follow-
ing grantdispositive: appropriate forclaims are it is this court to a

juris-writ of certiorari to determine whether the district court had
8, 1982, relating custodydiction to issue the order of October to and

abused;placement, despite finding that was not the districtthe Jane
jurisdiction custody placement provi-court lacked to issue the and
order; consequently, jurisdictionsions of the court lacked tothat

plaintiff expensesorder the to reimburse the town for the incurred
on behalf of the child.

rightup plaintiff’sWe take first the issue of the to seek
jurisdictional question byreview of the of a writ of certiorarimeans

by inissued this court the first instance at this time. Review on cer­
extraordinary remedy, usually onlytiorari is an inavailable the

right only court,appealabsence of a to and at the discretion of the to
“illegally respectdetermine whether acted inanother tribunal has
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... or has abusedauthority of the lawjurisdiction, or observanceto
Brackett,v.arbitrarily capriciously.”or Stateactedits discretion or

Although petitions1210, (1982).716, 718, 449 1212A.2d122 N.H.
generally subject of limita­to a statutenotwrits of arefor certiorari

determiningguide the time­tions, may provide a forsuch a statute
v. Personnelrequest review. Wilsoncertiorariliness of a for

783, 1375, 1377Comm’n, 784, (1977).378 A.2d117 N.H.
plaintiffthestandards, must determine whetherweGiven these
questionincourt ordersof the districtcould have obtained review

invoking thewithoutby appeal form of reviewof or othermeans an
anyIf otherjurisdiction first instance.of this court in thecertiorari

thepossible whetherwe then determineof review was mustform
availing Ifhimself of it. after theseplaintiff notwas at fault for

openinquiries review on certiorari wasthat this court’swe conclude
petition for reviewplaintiff, whether histo the we must determine

timely.was

consideringby availability of other ofbegin meansWe the
proceedingreviewing RSAin abuse undercourt orders andistrict

essentially1983). two kinds ofchapter (Supp. are169-C There
may proceeding,parent in aa seek review suchorders from which

according typevary to of inthe orderthe of review willand means
1983)(Supp.question. kind orders RSA 169-C:18The first are under

abused, ensuingfinding dispositional orders under RSAa andchild
making custody placement.1983) provision(Supp. for and169-C:19

hearingappeal novo(Supp. 1983) provides for and deRSA 169-C:28
dayssuperior dispositional orderin court 30 from a finalthe within

(Supp. 1983). orders underRSA 169-C:19 The second kind areunder
requiring parent(Supp. 1983) reimburse a townRSA a to169-C:27

governmental dealingentity expensesfor of with anor other the
provides appealThe no from these latterabused child. statute

certiorari,orders, only by petition ofand review is available for writ
normally C.,superior In 122in the court. re and DavidJohn M.

887, State,1120, 1130, (1982).893 v. 119454 A.2d See BothwickN.H.
583, 590, 462, (1979) (superior467406 A.2d court has concur­N.H.

certiorari).jurisdiction supremewith court to issue writs ofrent
theseconsider whether either of alterna-It would be unrealistic to

recognizingopen plaintiffto withoutmeans of review was thetive
plaintiff highlywas with a anomalous situation. Thethat the faced

contemplates there will be no order for reimbursementstatute that
1983) dispositional(Supp. a orderRSA without finalunder 169-C:27

dealing custody placement (Supp.under 169-C:19with and RSA
disposi-1983). contemplates be noThe also that there willstatute

placementcustody in an case without ational order for and abuse
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finding of abuse under (Supp. 1983). Thus, everyRSA 169-C:18 pos-
sibility prejudicialof parent,an order appealable byto a par-and a
ent, predicated findingis on a of abuse.

Yet in findingthis case there was no of abuse. There was no such
finding in 8,the district court’s order of October 1982. And for rea-

below,sons that we will discuss we cannot attemptcountenance the
special justice 6, 1983,of the on findingOctober to read such a into

the earlier order.
Despite anomaly situation,the of the plaintiffwe believe that the

jurisdictionalcould have byraised his appeal disposi-issue of the
was, all,tional order. It deprivingafter an order custodyhim of the

of his peculiaritychild. But situation,because of the of the we do not
believe that he failingshould be faulted for appeal.to take such an
The fact is placedthat the district plaintiffcourt proceduralthe in a
posture possiblethat could not have been if the court had followed

outrageous judicialthe statute. It systemwould therefore be for the
deny plaintiff any appellate groundnow to the simplyreview on the

respond greater sophisticationthat he did not with to the incon-
gruity 8, 1982,of the October order. See Wilson v. Personnel
Comm’n, 785, (where procedural117 N.H. at 378 A.2d at 1377 law

uncertain,previously petitioner for certiorari should have benefit of
doubt).the

availability appeal availabilityWhen we turn from the of to the of
court,superior analysiscertiorari in parallelthe the follows a

C., 1130,course. In re M. andJohn David 122 N.H. at 454 A.2d at
893, recognized propercertiorari as the limited but means to review

just discussed,reimbursement orders. theFor reasons we have an
objection normallyto a reimbursement order should not raise a
jurisdictional Nonetheless, given peculiarity case,issue. the of this

plaintiff soughtthe jurisdictional bycould have review of the issue
petition superiorfor certiorari in the court. But because of the
peculiarity case, plaintiff seekingof the we do not fault the for

by petitionreview in the first instance to this court.

possibilitiesHence we conclude that the of review in the
superior way court,court do not stand in the of certiorari in this
provided present petition timely.that the was We are satisfied that

plaintiff timely applicationthe did make a for review here. The
plaintiff rudimentary attempt challenge jurisdic­made at least a to

thirty daystion within of the district court’s first reimbursement
order. The jurisdictionaldistrict court continued to entertain the
challenges 6,until it issued Appealthe order of October 1983. See of
Golding, 1055,121 (1981). plaintiff soughtN.H. 438 A.2d 292 The
review of days bythe district court’s final order within 30 thereafter
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petitionthis for writ of certiorari. See Wilson v. Personnel Comm’n
concluded,supra. plaintiff HavingThe did not rest on his soclaim.

necessary questions,it is not for us to consider the related whether
jurisdictionaltypeand to what extent the of isissue involved here

and, hence,subject requirementsto waiver to the of timeliness. See
MacNeil,Cooperman 696, 700, 879, (1983)v. 123 N.H. 465 A.2d 881

(issue subject jurisdiction subjectof matter in strict sense not to
waiver).

Having petition appro-found the for certiorari in this court both
timelypriate plaintiff’sand we turn to the claim that the district

subject jurisdiction custody place-court lost matter to make and
ment orders once it had determined that the child was not abused as
charged complaint. plaintiffin positionthe The onrests his the lan-
guage 169-C:18, (Supp. 1983),of IVRSA that the court notdoes“[i]f

neglect abuse,find peti-sufficient evidence of or it shall dismiss the
tion.”

agree quoted languageWe that the called for the result that
seeks,plaintiff although accept plaintiff’sthe we do not all of the

argument. C.,plaintiff 260,The cites In re 414Russell 120 N.H.
support argument(1980)A.2d 934 in of his that the district court

subject jurisdictionlacked matter noonce it had found abuse. Rus­
C., however, application challengingsell has no subjectto a claim

jurisdiction. case,matter In that we thatheld the mandates to hold
adjudicatory hearings chap­within certain limitstime under RSA

jurisdictional, requireters 169-B 169-Dand were so as to the court
jurisdiction” non-compliance.-Id. 268,“to forfeit for 414at A.2d at

referring personal jurisdiction, however,938-39. We were there to
subject jurisdiction, groundednot holdingmatter for we our on the

juvenile’s liberty interest, juvenileand we indicated that a could
and, therefore, any jurisdictionalwaive the time limits could waive

contrast,By subject jurisdictiondefect. Id. lack of matter is not sub­
ject Cooperman Bronstein,to supra;waiver. v. MacNeil Klein v. 91

42, 43, 13 149, 149 (1940).N.H. A.2d
agree language requiringNor do we that the dismissal in the

subject jurisdictionabsence of abuse limits matter in the strict sense
depriving generally powerof subjectthe court of to act on the of

custody placement. Company, 341, 342,and See Jackson v. 86 N.H.
895, (1933).A. 896168

language jurisdictional, however,The is in itthat restricts
“‘jurisdiction’ (or power)the court’s except particularto act in a

Appeal, 280, 288,manner.” Abelleira v. District Court 17 Cal. 2dof
942, (1941), quoted Renck,109 P.2d 947 in Rptr.White v. 166 Cal.

701, (1980); Fortenbury Superior Court, 405,703 v. 16 Cal. 2d 407-
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Company supra. this411, In08, (1940).412 v.See Jackson106 P.2d
plain. If thesense, not be morejurisdictional the statute couldthird

arising underof in a caseevidence abusefinds insufficientcourt
unconditionally169-C, theprovides thatchapter the statuteRSA

affirmativelypetition. Since the court foundthecourt must dismiss
abused, obligated to8,1982, itwas not wasthat the childon October

any jurisdiction orIt thus lackedpetition forthwith.dismiss the
(Supp. 1983) theproceed to continueunder RSA 169-C:19power to

thatcustody then in effect. It therefore followsplacementor orders
inof the actsmay liable for the costs court’splaintiff not be heldthe

powers.of itsexcess
necessarily reject interpretation placedconcluding, we theIn so

8, by special justice1982, onthe secondon the October order
noted, justice6, that theAs we have that ruledOctober 1983.

8, 1982, resting implicitly find-final order on aorder was aOctober
positioning This is unten-psychologicalthat there had been abuse.

ignores language justice ofplain that the court usedable. It the the
1982, abused.”found . .. rather thanin when he the child “disturbed

findingspecial justice sought around on theto turn thisThe
justice theassumption in ruled on the basis ofthat the 1982 had

him, languagereports stating this was used to avoidbefore that
relyjusticestigmatizing parties.the the in 1982 doubtless didWhile

reports, reportsof that the child hadon the neither those concluded
abused, express thatreporteach an conclusionbeen and contained

report thatparents not to the Each assumedthe were abusive child.
meaningnecessarilystriking ofa once is not within thechild abuse
challengedstatute, assumption casethe which no one in this hasan

may(parentits face. RSA 627:6and which is not erroneous on See
Hence,punish misconduct). theprevent oruse reasonable force to

findingsany implicit of abuse.reports sourcescannot be of

justice’sis, moreover, difficulty specialin thefurtherThere
finding psychological, asimplied a ofposition that the 1982 order

mayinjury”“psychological whichphysical,distinct Thefrom abuse.
169-C:3, (Supp. 1983) requiresqualify 11(d)as under RSA“abuse”

generally recognizedproof problems to“symptomsof of emotional
neglect.” simply noor isresult from consistent mistreatment There

problems “gen­werein this record the child’s of a sortevidence that
erally neglect.”recognized orto result from consistent mistreatment

readingThus, justice’sevidentiary specialbasis forthere was no the
of the 1982 order.

juris-that the district court exceeded itsSince we have concluded
entering custody, placement reimburse-in the orders of anddiction

abuse,finding of orders must vacated.ment after a no those be
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reimbursement,plaintiffwe hold is forBecause that the not liable
isthere no occasion to consider his that the school districtclaim

(Westbeshould liable in his stead under 20 1401-1454U.S.C.A.
Supp. chapter (Supp.1984) 1983).and RSA1978 and 186-C

Despite holding, pos-our we nevertheless the case for theremand
relating plaintiff’s liability.sible consideration of issuestwo to the

First, requestedit is not clear to us whether the town reimburse-
expenses 8, findingprior 1982,forment incurred to the October

express opiniontherethat had been no abuse. We onno the town’s
right expenses, argueto partiesrecover such for did notthe brief or

question parent expensesthe whether a can be forheld liable the of
diagnostic dismissal,prioror other services incurred into a case in

findingpreliminarywhich the court ahas made of sufficient facts to
petition. 169-C:16, Second,(Supp. 1983).sustain the RSASee I the

clearly anyrecord does not indicate such claimwhether would be
give plaintifffor timely potentialbarred failure to the notice of his

liability, required by holding Truell,Cityas our in Claremont v.of
30, 38, 581,126 N.H. (1985).489 A.2d 587 We therefore remand for

appropriate.consideration ifof these issues

custody, placementOrders on and
entered onreimbursement and

8,1982, vacated;Octoberafter
remanded.

All concurred.
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