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Sulloway, Soden, Tarbell, Jr.,(EatonHollis & of Concord W. and
Margaret brief,H. Nelson on the orally),and Ms. Nelson for the
plaintiffs.

Upton, Smith, (Richard UptonSanders & of Concord F. on the
orally),brief and for the defendant.

Brock, plaintiffs, utility companies,TheJ. all are co-owners of
Station, generatingSeabrook a plant processnuclear electric in the

They soughtof construction. propertyan abatement of taxes levied
against project bythe yearsthe defendant town for the 1978
through 1982, having byinclusive. Abatement been denied the
selectmen, plaintiffs petitioned superiorthe pursuantthe court to

(Supp. 1983).RSA 76:17 byThe case (Peterwas heard a Master V.
Millham, Esq.), who granted.recommended anthat abatement be

SuperiorThe (Temple, J.) approvedCourt the master’s recommen-
dation, appealed.and the town

principal (1)The issues before us are: whether the master erred
obtaining moneyplaintiffs’when he that cost of for con-ruled the

struction, AFUDC, “sufficientlyor not to the value ofwas tied the
part plant’s pur-estate” to be as of the value for taxreal included

poses; (2) equipment, spare parts,certain items of officewhether
building materials, equipment properlyand construction were

value;computation plant’s (3)from of the andexcluded the master’s
factor,”computationin his of a “discountwhether the master erred
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“byi.e., property’s per-the value aa reduction in his assessment of
centage purchasingto offset the uncertainties involved inintended

uncompleted includingplant, to the cost ofan the uncertainties as
completion, completion, plantor will betime of whether not thethe

maycompleted, may in the rateitems or not be includedand what
base.”

follow, and case toreverse remand theFor the reasons which we
issue,superior affirm andon the first and on the secondthe court

third.

I. AFUDC

construction, AFUDC,during isused or aAllowance for funds
bySystemdesignation prescribedofin the Uniform Accountsused

Commission, 101,Energy Regulatory pt. at18the Federal C.F.R.
moneyimpossible say precisely(1984). it is to which312-13 Because

through financing,by utility, equity is usedorborrowed a obtained
developedparticular project, mechanismin a AFUDC has been as a

by financing project likeapproximateto the costs of awhich actual
id.Seabrook Station. See

State, utility may toIn this not recover amounts allocateda
ratepayers progress,in butfrom its while construction isAFUDC

electricity.may project completed generatingis anddo so when the
N.H., 919, 920,Appeal 122 N.H. 451 A.2dSee Public Serv. Co. ofof

1321, (1982). plantthe here was1322 Because under construction
questionduring years dispute,in masterall of the before thethe tax

part plant’sbe considered of the valuewas whether shouldAFUDC
during years.property purposes thosefor tax

taxing statutes,of theUnder our construction “[taxable]
value, bringprice propertythe which thevalue is the or willmarket

market,in reasonable have been made to find thea fair after efforts
givepurchaser highest price Companyfor it.” v.who will the Gil­

514, 517, 945, (1894), quotedford, 35 A. in Public67 N.H. 946-47
142, 146, 591,Hampton,v. 101 595Service Co. New N.H. 136 A.2d

(1957).
difficultyrecognized determiningHampton, theIn New we the of

utility,by public especiallyproperty owned a whenmarket value of
utility prop-legal monopoly thehas on the business for whichthe a

noted, however,erty inprofitably Id. We thatcan most be used.
hypothetical buyer,a id.cases a could view the owner assuch court

146-47, 595, pricepurchaseaat idea of fairat 136 A.2d whose
largely price paydepend “the would to for build-would on have[it]

147-48,136ing equivalent plant.” Id. A.2d at 596.a new at
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master,here, agreedparties that thisAll of the and the “cost
it, appropriateapproach,” or a the method of deter-variant of was

mining purposes this The foundmarket value for of case. master
that:

money in the construction“there is some cost of involved
building,anyof and to the extent that the builder has

builder,average other thebeen at least as efficient as the
average money during phasecost of the construction of

buildingany building inis in of that andincluded the cost
degree.”its resale value to some

finding by the withWe cannot reconcile this of fact master his
any partrefusal to in hisinclude of the accrued AFUDC assessment

plant’s partof the in on thevalue. That refusal was based master’s
higherconcern an would in a eval-that inclusion of AFUDC result

high financing costs,inefficiently plant,uation of an built due to
efficiently one, financingthan of an built with lower costs.

placed,The concern thewas well but court’s conclusion was too
already acknowledged any largedrastic. The master had con-that

project financingstruction would ofinvolve some cost that could
properly inbe included its taxable value. The evidence at trial could

finding that,support typical generating plant,a for nuclear thata
extremely large.cost would be

The court then should how muchhave determined AFUDC a
typical utility, group utilities, reasonably expector of would to have

question,accumulated on each of the intax assessment dates when
constructing Station,plant typea of the same size and as Seabrook

average efficiency. amount,with a ofbuilder This added to the other
construction, represents buyerprice hypotheticalcosts of the that a

expect pay building equivalent plant,”would to “for a new and is
properthus Hampton.the valuation amount the ofunder rule New

example, typical groupFor if the court finds on remand that a of
plaintiffs’ position reasonably expectedutilities in the would have

1982,project completedthe to be before that fact should be reflected
property’s years.in the valuation for the taxlater

Appeal Companydecision in Public Service NewOur ofof
919,Hampshire, (1982), require122 N.H. 451 A.2d 1321 does not a

case, recognizedifferent result. In that we refused to AFUDC as
tax,purposes chapter“income” for of the franchise former RSA 83-­

B, (Supp.chapter 1983),current version itat RSA 83-C because did
any purposes.”not “have economic value to the franchise for rate

N.H., 923,supraAppeal Public at 451 A.2d at 1324.Serv. Co.of of
held, utilityrepeatedly publicAs we have “the market value of a for
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placedpurposesproperty it forvalue onlimited to theis nottax
Englandrate-making purposes.” Littleton, 114Co. v.PowerNew

Hampton,(1974)(citing603, 698, New 101594, 704326 A.2dN.H.
597).149, 136A.2d atatN.H.

eventually in the rate basebe includedwillWhether AFUDC
directlyplaintiff the costhere. Underrelevantutilities is nottheof

properagree appropriate case,approach, thein thiswe iswhich
positionbuyer plaintiffs’question in theahow much AFUDCis

duringnormally expect That isconstruction.to accumulatewould
question on remand.the court should addressthe

Exclusion ItemsII. of
scope• dispute of RSA 72:6andboth thein this area concernedThe

historymeaning legislative From 1951 untilof RSA 72:8.andthe
1967, read:latter statutethe

buildings,power, pipe lines,canals,“Lands, dams, water
machinery, dynamos, poles,apparatus, wires,structures,

operateddescriptions owned, andall kinds andfixtures of
corporationmunicipalemployedby any [a]one other than

distributingsupplyinggenerating, producing, andin
gas,light, transportingpower in naturalor orelectric

productspetroleumpetroleum or com-refinedcrude and
thereof, in the townas real estateshall be taxedbinations

any partproperty it is situated.”or ofin which said
added).(emphasis1951,111:1Laws

present 1967, amended toin it wasform whenThe law took its
follows:read as

machinery, dynamos,apparatus, poles,wires,“Structures,
descriptions, pipeand lineskinds andfixtures of all

publicoperatingby person corporation aasorowned a
generating, producing,utility in 362:2as defined RSA

light,distributing powersupplying inor orelectricand
gas, petroleumtransporting and refinednatural crude

petroleum products thereof, shall beor combinations
property orin which saidin the towntaxed as real estate

any part of it is situated.”
1967,139:1.Laws

“oper-wordsthe deletion of thein essence ruled thatThe master
produc-phrase “generating,employed in,”. theand . . beforeated

light,”distributing powering, supplying notor didelectricand
legislaturemeaningchange theHe found thatof the statute.the

machinery,modifyphrasa “structures, etc.”tointended the latter
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anyaccordinglycorporation.” ruled that“person Hethan orrather
producing,actually “generating,property to inof not be useditems

electricitydistributing” not be taxed as realsupplying couldand
estate.

interpretation,arguing theof the master’sIn for the correctness
allege legislature’s to theplaintiffs decision eliminatethat “[t]he

employed as no more than sim-‘operated in’ can be seenclause and
streamlining .” This is not a reasonableplification and . . .editorial

syntax in theexplanation, particularly in of twistedview the
purpose.otherdeletion must have had someamended statute. The

statute,construing ambiguous this looks toan court“When
legislation.”legislative objectivesintent and the of theboth the

Dunbarton, 1038, 1040,Greenhalge 453 A.2dTown 122 N.H.v. of
history1295, meager legislative(1982). of the 19671296 The

deleting “operatedsuggests purpose andthe ofamendment that
generator be if it wasemployed” was that a would taxableto ensure

utility’s though temporarilyplant, out of service. Seein a even it was
234-35, (1967). construction492-93 Unless some suchN.H.S. JOUR.

intended, practical purpose.could have nowere the deletion

rejectaccordingly interpretation of RSAWe the master’s
here,legislature’s as in a similar72:8. We believe that the intent

referring “machinery,” subjectto to tax “certainstatute to was
production byinstruments of or machines which their nature are

designed theyfor use in connection with real estate whether or not
Laconia,part realty.” Kolodnyare of or to the v. 96 N.H.attached

339,337, 507, (1950) (knitting76 A.2d 508 machines taxable under
(1942)).R.L. 73:8
case,In this the amendment to RSA extended the stat­1967 72:8

scope actually “operatedto not andute’s include items that were
generating, distributing”employed producing, supplyingin... and

electricity. history, however,The amendment’s context and make it
legislature solelythe withclear that was concerned items that have

generating, produc­some intimate connection with the business of
ing, distributingsupplying, electricity. King Ridge,and Inc. v.Cf.
Sutton, 294, 299, 106, (1975) (ski115 N.H. 340 A.2d 110 lifts taxable

to intimate connection with use of as skias real estate due land
resort).

oper­Thus, plant’scomputer to the efficientwhile a essential
taxable, equipment In thismight would not be.be other officeation

case, todisputed have been found be taxablenone of the items could
intimately72:8, connected withnone of them wereunder RSA since

generating plant. Weprimary of the land as an electricthe use
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excessivelyaccordingly narrow constructionhold that the master’s
of not in reversiblethe statute did result error.

argues many disputed havethat items should beenThe town
72:6, citingRSA the doctrine ofdeemed taxable as fixtures under

Burke, 627,in N.H.described Dana v. 62constructive annexation
record, however, say the(1883). this we cannot that master629 On

“adaptationcompelled disputedfind toto in the items sufficientwas
use,”enjoyment (quotingthe in id.of land and localizationthe

(1876)),24 to establish constructive annexa­Ewell on Fixtures
equipment, spare parts,no thetion. There was evidence that office

building question “equally usefulmaterials in were not andand
general Dana, supra (quotingadapted at 629for use elsewhere.”

Ewell, 22).supra at

III. Discount Factors

that,agreedplaintiffs for at least some ofThe and the town
years question, plantin assessed value of the should bethe the

by reflecting uncertainty an eventual returnreduced a factor the of
years, theon owners’ For each of the five factorthe investment.
byby plaintiffsadopted proposedmaster those thethe was between

town,by respectively:and the

Town MasterPlaintiffs

0% 25%1978 43%
0 321979 45

26 301980 36
26 351981 42
22 301982 35

uncertainty theamplecontains evidence of about Sea-The record
yearsproject Webrook in each of the five under consideration. can-

say adopted bythe factors the master were erroneous as anot that
Littleton,law, Englandsee 114 atmatter of New Power Co. v. N.H.

701, accordingly599, at we affirm the court’s decision326 A.2d and
respect.in that

IV. Other Issues
finding plaintiffs’ inventoryreport, thatThe master’s while the

fashion,timelyinbeen the town a failed tofor 1978 had filed with
inventoryargument incompletethe wasthe town’s thataddress
questioncourt consider this on remand.when filed. The should

question master innot the whether the erredWe need address
failing specifically parties’ requests findingson the for ofto rule

anyrulings of as such failure concerned thefact and law. Insofar
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court, any correctedsuperior can bethe errorsremanded toissues
there.

part; reversed ininAffirmed
part; remanded.

All concurred.
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