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court, any correctedsuperior can bethe errorsremanded toissues
there.

part; reversed ininAffirmed
part; remanded.

All concurred.

Merrimack
No. 84-586

HampshireofThe State New

v.

George Dery

3, 1985July



748

Muh,Merrill, general attorney,attorney (Robert onStephen B.E.
bybrief),the brief for the State.

defender, Concord,Green, byappellate briefassistant ofJoanne S.
for the defendant.

Douglas, Superior (Nadeau, J.) transferred the fol-J. The Court
lowing question “Before the results of a chemical testto this court:

chargedmay against withbe introduced into evidence a defendant
negligent 630:3, II, procuringhomicide under RSA must the officer

prerequisitescomply of RSA RSA 265:87the test with the 265:87?”
admissibilityprerequisites contentoutlines the to of a blood alcohol

questiontest. transferred in the affirmative andWe answer the
remand.

16,following 1983,parties agreeThe to the facts. On October
Trooper of a two-vehi-State Vernon Fowler was called to the scene

Epsom. Following investigationin of the acci-cle fatal accident an
dent, Hospital,Trooper went to the Concord where all of theFowler

questionedhospital,accident victims had been taken. At the Fowler
defendant, George Dery, operatorthe the of one of the vehicles

defendant,questioning Fowlerinvolved in the accident. While the
emanating from the and alsonoted the smell of alcohol defendant

eyes glassyobserved that the defendant’s were and bloodshot. Based
observations, defendant,upon of and informationhis statements the

accident, Fowlerhe had obtained from witnesses at the scene of the
placed negligentunder arrest for homicide. See RSAthe defendant
630:3, a alco-II. Fowler then asked the defendant to submit to blood

takinghol content test. The defendant consented to the of a blood
sample.

Thereafter, charged negligentdefendant was with homicidethe
beingby “caus[ing] consequencethe death of another . . . of his[i]n

intoxicating liquor operating pro-... while aunder the influence of
630:3, trial,pelled vehicle . ...” RSA II. Prior to the defendant filed

suppressmotion the of the blood alcohol content test ona to results
ground comply prerequi-with thethe that the State had failed to

grantedadmissibilitysites to set forth in RSA 265:87. The court the
motion, ruling, argu-of theand the State moved for reconsideration
ing requirements applicablethe of RSA are not to felo-that 265:87

code, RSA XXI. courtnies outside of the motor vehicle title The
ruling questiondeferred on the motion and transferred the to this
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specifiedproceduresnone of thehas conceded thatThe Statecourt.
were followed.in RSA 265:87
provides:265:87RSA

given, thespecified isany in RSA“I. Before test 265:84
officer shall:enforcementlaw

right aperson of his to have(a) Inform the arrested
choosing;by person of owna histest or tests madesimilar

requestopportunity such addi-to(b) Afford him an
test;tional and

consequences of his refusal to(c) of theInform him
of the law enforcementpermit test at the directiona

officer.
complyto with theofficer failsII. If the law enforcement

section, asprovisions the test shall be inadmissibleof this
anyany proceeding administrative of-in beforeevidence

court of this state.”ficer and

(Emphasis added.)

by to thescope determined referenceThe of RSA 265:87 is
regard, (Supp.1983). 265:84scope (Supp. In this RSAof RSA 265:84

law, encompasses “[a]nyimplied1983), Hampshire’s consentNew
allegedarisingany out of acts to haveperson ... arrested for offense

drivingperson . . . while under thebeen committed while the was
intoxicating plainliquor (Emphasis added.) A. . . .”influence of

impliedreading the lawof the statute thus indicates that consent
intoxicated,arising driving includ­applies from whileto all offenses

ing negligent homicide.
bysupported our inof the statute is decisionThis construction

717,Murgatroy, (1975), a case inv. 115 N.H. 349 A.2d 600State
identical,earlier, essentiallyan but ver-which we held that under

law,implied of a blood alcohol contentsion of the consent the results
negligentprove Thereare admissible to the offense of homicide.test

opined:we
enacting provisions impliedthe of“In the consent law
262-A:62, through 262-A:69-j(Supp. 1975)RSA :69-a

legislature(Supp. 1975), the indicated that the results of a
breathalyzer prosecutiontest could be used in the of

(Supp.offenses than ofother violations RSA 262-A:62
legislature1975). given approvalThe has to the admission

breathalyzer prosecutionof the results of a test in a other
(Supp. 1975)than under RSA 262-A:62 when it stated in

‘Any(Supp. 1975) person operatesRSA 262-A:69-a who a
upon public highwaysmotor vehicle the of this state shall
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given consent to a chemical test or testsbe deemed to have
following: blood,any any combination of theof or all or

breath, determiningurine, purpose the alco-or for the of
blood,drug his arrestedor controlled content ofholic if for

arising allegedany of to have com-out acts beenoffense
drivingperson physicalinthe was or actualmitted while

the influence ofof a motor vehicle while undercontrol
intoxicating liquor (Emphasis added.)”....’

719, holding in v.A.2d at We reaffirmed this StateId. at 349 602.
1250,324, 327-28, (1981)Berry, (quoting121 N.H. 428 A.2d 1251-52

relying Murgatroy proposition provisions ofand on for the that the
arisinganyimplied apply out of actsthe consent law to offense

drivingalleged person whileto committed while the washave been
intoxicating liquor).under the influence of

Although clearly impliedprior hold that the consentour decisions
law, negli-1983), encompasses prosecutions(Supp. forRSA 265:84

630:3, and, hence, disposegent of theunder II wouldhomicide RSA
positionquestion presented, the that a recentthe State takes

concerning taking a blood alcohol con-the laws the ofamendment to
inappli-(Supp. 1983)tent test renders RSA 265:84 and RSA 265:87

negligentprosecution homicide. In order to addresscable to a for
claim, the inthe merits of the we must review amendmentState’s

question.
law,generalHampshire’s implied consent RSA 265:84New

“[a]ny person upon(Supp. 1983), provides who drives a vehiclethat
givenwaysthe of this shall be deemed to have consent to astate

determiningpurpose the alcoholic ..... test... for the ofchemical.
(Supp. 1983) (formerly. .” RSAcontent of his blood . . RSA 265:92

1979)) permits to refuse to(Supp. an arrested individual262-A:69-e
test, a test cannot besubmit a alcohol content in which caseto blood

given, prescribes sanctions should anand certain administrative
person submit to a blood alcohol content test.arrested choose not to

Berry supra.provision in v. AtWe considered this latter State
time, personprovided: “if a under arrest refuses ...that the statute

given.”bechemical test... shall RSA 262-A:69-eto submit to a none
that, statute,(Supp. (emphasis added). under this the1979) We held

test,alcohol content taken from aresults of a nonconsensual blood
homicide,negligentperson were inadmissible. State v.arrested for

327, 328, 1251, 1252.Berry, 121 at 428 A.2d atN.H.
Thereafter, legislature (Supp. 1979).amendedthe RSA 262-A:69-e

1981, 563:3, provision person“IfThat now states: aSee Laws :4.
any or under 265under arrest violation misdemeanor RSAfor

, givento a test . . . none shall be . . . .”... to submit RSArefuses
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265:92,1scope ofadded). RSA265:92,1 (emphasis The(Supp. 1983)
sobeen narrowed1979)) thus has(Supp.(formerly RSA 262-A:62-e

longer a statu-no hasnegligent homicideforpersona arrestedthat
content testalcoholto a bloodright refusal to consenttory have ato

v.excluding test.of the See Statetheforas a basis resultsserve
262, (1984).627-28,610, 486 A.2d 273-74Wong, 125 N.H.

insure thatis toargues purpose of RSA 265:87that theThe State
informed, make a reasonedhe canso thatisconsenta defendant’s

contentalcoholconcerning to a bloodto submitwhetherdecision
negligent defend-argues homicidesince athatThe thustest. State

blood alcoholright to alonger to submitthe to refuseno hasant
disagree.test, Weis immaterial.informed consentcontent

onlyterms, applyby does not(Supp. 1983), its265:84RSA
under RSAand misdemeanorspersons for violationsarrestedto

person . arrestedRather, “[a]ny . .refers tochapter the statute265.
alleged been committedarising to haveany out of actsfor offense

driving influence of intoxi­under theperson ... whilethe waswhile
includesadded.) “offense”cating liquor (Emphasis The term. . . .”

625:9, II; see also RSAfelonies, and violations. RSAmisdemeanors
everygovern of625:9, the classification(provisionsI of RSA 625:9

by statute).offense, or otherdefined in Criminal Codewhether
630:3, clearly anMoreover, II isnegligent RSAhomicide under

arising defendant was driv­committed while theout of actsoffense
intoxicating liquor. v.ing See Stateinfluence ofwhile under the

Accordingly,618, 262, (1984).610,Wong, 125 486 A.2d 267-68N.H.
21:2,statutes,reading RSA 265:84plain of the see RSAaunder

thus,and, apply instant defendantto the(Supp. 1983) RSA 265:87
homicide, arisingoffense, negligentcharged with anwho has been

intoxicating liquor.driving under the influence ofof his whileout
630:3, II.RSASee

history produce differentlegislative not adoesA review of the
scope ofto limit thenot intendedwasThe 1981 amendmentresult.

legislature stated:The(Supp. 1983) 265:87.or RSA265:84RSA
any per-is to correct...of . . . this“The intention [amendment]

aslanguage of 262-A:69-e [recodifiedin the RSAdeficienciesceived
Hampshirerecognized by the New(Supp. 1983)] as265:92RSA

clarify legislativeBerry to the. . . andSupreme in State v.Court
1981,Laws 563:3application this statute.”ofas to theintent

re-Hence, was directed atamendment(emphasis added). the 1981
admissibility of astatutory of evidencemoving impediment tothe

intest set out RSA 262-A:69-ealcohol contentbloodnon-consensual
1983)), a(Supp. where265:92(Supp. 1979) (now codified at RSA

was notThe amendmentnot consent to the test.felony diddefendant
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admissibility inoutlined RSAprerequisites todirected at the
warning subpara-inset forth265:87, except extent that theto the

felonylonger applicable to cases.1(c)graph is no

Moreover, anthe accords too narrowwe conclude that State
agreeAlthoughpurpose thatinterpretation of RSA 265:87. weto the

indi­purposes to ensure that an arrestedthe of RSA 265:87 isone of
concerning whether or not toan informed decisionvidual makes

265:87,test, 1(c), this iscontent see RSAsubmit to a blood alcohol
Rather, posi­“imposespurpose. astatute’s sole RSA 265:87not the

thingsduty equally important beforethreetive on the officer to do
Dunsmore, 382, 385,taking 112 297 A.2d.” v. N.H.the test... State

J., dissenting) added) (construing230, (1972) (Grimes, (emphasis232
262-A:69-c, 265:87).predecessor to RSARSA

must beproviding that an arrested individualIn addition to
consequences submit to a blood alco-of a refusal toinformed of the

test, legislature arrestedalso has directed that anhol content the
right independ-a andinformed of his to have similarindividual be
made, 265:87, 1(a), and that theent blood alcohol content test RSA

test,requestopportunity such a RSAprovided the toindividual be
analysis,265:87, foregoing is that the1(b). our it clearIn view of

negligentprerequisites apply homicide defendants.latter two to
argumentHence, accept that since aif to the State’seven we were

longernegligent operates to excluderefusal nohomicide defendant’s
test,content histhe results of a non-consensual blood alcohol

immaterial, to conclude thatwe would still haveinformed consent is
incomply prerequisites containedthe must with the otherState

265:87,fact, 1(a) (b)and is notRSA In to hold that RSA265:87.
implica-applicable felony could have constitutionalto defendants
262,610, 632-33,Wong, 486 A.2d 277tions. See State v. 125 N.H.

J., guaranteesconcurring specially) (due process of(1984) (Douglas,
requireHampshire that an individual arrestedNew Constitution

1,1983 sampleFebruary provided of blood forbe an additionalafter
Cornelius, 925,independent testing); see v. 122 N.H. 928-also State

J., concurring31, 464, specially;(1982) (Douglas,A.2d 465-68452
J., C.J.,Batchelder, King, dissenting).and

doesthe 1981 amendmentAccordingly, thatwe conclude
law, RSA 265:84implied consentscope of thethelimit eithernot

specified in RSA 265:87.scope proceduresof the(Supp. 1983) or the
apply to anof RSA 265:87prerequisiteshold that theWe therefore

630:3, II, andunder RSAnegligent homicidearrested forindividual
andaffirmativequestion in thetransferredthethus answer

remand.

Remanded.

All concurred.


