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may separate ground non-liability,a of butit be misunderstood as
“you-should-also because it has a cumulative effect as but one more

Aleshire,type of instruction. Fenton v. 238find-for-the-defendant”
Rees,24, 34, 217, (1964);222 see393 P.2d Unavoidable Acci-Or.

225, 226-28,Concept, L. Rev.dent—A Misunderstood 5 Ariz. 247
(1964).

recognized byAs a result of the concerns this court in LaDuke and
above, rule that it is reversible error for a trialdiscussed we now

judge jury pure or unavoidableto instruct a on accident. While
nothing objectionablethere would be in the first two sentences of the

quoted portion charge, prefacea basic instructionsof the as to on
negligence causation, quotedand the remainder of the instruction
was reversible error.

given“pure presentin'The accident” instruction the case was
result,therefore reversible error. As a we vacate the verdict and

arguments appealremand for a new trial. The additional made on
need be case mustnot decided because the be retried.

Vacated and remanded newfor
trial.

All concurred.
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Smith, attorney general attorney,Gregory (Edna Conway,H. M.
Korzenik,brief, Jeremy attorney general,andon the F. assistant

orally), for the State.
Smith, Manchester, by orally,ofRobert D. brief and for the

defendant.

King, appeals receiptC.J. The defendant her conviction for of a
vehicle, 637:7,stolen RSA and claims that certain evidence was

rights.admitted in violation of her State and federal constitutional
We reverse the conviction and remand for a new trial.

1983,January 28, (Massachusetts)an officer ofOn the Lawrence
Department, patrol, stoppedwhile on a brownPolice dark Chevrolet

by Sanchez, failingCamaro driven Lenora for to have a front New
plate inspectionHampshire andlicense sticker. The driver could not

registration and,produce the and certificate for vehicle as athe
result, to recordthe officer tried the vehicle identification number

Finding(VIN) on the dashboard. the number on the dashboard
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for aillegible, the officer if he could check the door VIN. Theasked
agreed inspectionthe and the down theto officer took VIN ondriver

phoned Informationand it in to the National Crime Centerthe door
functioningcomputer. computer at(NCIC) Since the was not that

gave warning proceed.time, a and let herthe officer the driver
Thirty later, phone froma call theminutes the officer received

indicating computer operational anddispatcher the was thatthat
belonged Newing-by inreported to a car stolenthe VIN the officer

concernington, Hampshire. the stoleninformation vehicleNew The
(New Hampshire)to Policewas transmitted the Manchester

DepartmentDepartment. At the roll call for the Manchester Police
concerning wasthe brown Chevrolet Camaro read.the information

July 1983,morning 13,in on OfficerAt about 11:00 the Paula
Department spotted athe Police vehicleGirard of Manchester

givenmatching description rollthe stolen vehicle atthe of call.
bystopped vehicle, which theOfficer Girard the was driven defend-

registration.ant, her officerasked for license and The checkedand
computerdashboard on andthe name and VIN from the the found

Rememberingthat the automobile was stolen. thatno information
VIN, openedpolice report was the officerthe based on door the the

asking permis-copied VIN,the the defendant’sdoor and without
computer the doorA check of the door VIN verified that wassion.

produced a bill of sale fromstolen. The defendant then Hector
Rivera.

chargedthe defendant and her withOfficer Girard arrested a
misdemeanor, receipt property. Theof stolen RSA 637:7. de-See

transported station,policewas to the and the automobilefendant
Department impounded.to the Police lot andwas taken Manchester

examiningstation,police sale andAt the after the bill of inter-
viewing defendant, Sergeant Colby dropCalvin decided tothe the
charges against apparentthe due to her lack ofdefendant knowl-

station,edge policeWhile at thethat the door was stolen. the de-
indicating boughtsigned a that she had the car infendant statement

Project.thefrom Hector Rivera at Kimball StreetManchester
July 14,1983, ColbySergeantOn went to the lot where the vehicle

towed, opened inspect VIN,had been tothe door the and confirmed
reportedthat it matched the a car whichVIN of had been stolen in

Newington, Hampshire. platesNew The door and the license were
theremoved before car returned to the defendant.was
1983,22, Colby’sJuly Sergeant request,On at the defendant
police Sergeant challengedColbytoreturned the station. When the

story, givendefendant’s earlier admittedshe that her husband had
by policeand had if was stoppedher the told her that she the shecar

say purchasedwas to that she the carhad at the Kimball Street
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SergeantProject. Colby charged receivingthen the withdefendant
property plates,and license and had vehi-stolen with misuse of the

parking apartment.fromcle towed the of the defendant’slot
27, 1983, SergeantJuly Colby employee depart-and an of theOn

impoundedinspected motorment of motor vehicles the vehicle and
enginethe the a infound that VIN on mount was from vehicle stolen

Newington, Hampshire,New var-as were numerous other VIN’s on
parts ofious the automobile. The on the dash had been takenVIN

Sergeant Colbyfrom a second vehicle and refastened to the car.
chargedconcluded that the had andwhole automobile been stolen

felony receiving property.the defendant with a count for stolen RSA
(Supp. 1983).:11637:7 and

Superior {Bean, J.),trial inBefore the Court the defendant moved
vehicle,suppress includingto “all evidence . . . the said the vehicle

statements,door, oralall and written obtainedevidence from the
defendant, anyevidence theobtained from vehicle and identifica-

searches,tions.” The defendant claimed ofthat all these seizures and
arrests were probablewithout warrants withoutconducted and
cause, rightsand violated her under the fourth amendment of the

I,partUnited States and Hamp-Constitution article of the19 New
shire Constitution.

appeal arguedthe followingOn defendant briefed and the issues:
stop(1) bythe of a vehicle (Massachusetts)the Lawrence Police

28,Department January 1983, valid;on (2)was not the warrantless
impounded 1983,search the July 14,of vehicle on violated the

rights; (3)defendant’s constitutional and the ofwarrantless seizure
July 22, 1983, Julythe vehicle on subsequent 27,and the search on

1983, rights.violated the defendant’s constitutional
argumentsThe defendant makes all of her bothunder State and

begin, must, makingFederal We byConstitutions. as we first an
independant analysis protectionsof the underafforded the New
Hampshire Constitution, Ball, 226, 231,State v. 124 N.H. 471 A.2d
347, (1983), using350 Supremedecisions of the United States Court

jurisdictions onlyand analysis,other to Michiganas aids our see v.
Long, 3469,103 S. Ct. (1983).3476 Thereafter needwe address fed-

onlyeral constitutional as provideissues insofar federal law would
greater protection. Ball, 232,State v. 124 N.H. at 471 A.2d at 351.

“Every subject righthath a beto secure from all unreasona­
ble person, houses,searches and seizures of his his papers,his and

CONST,possessions.” I,pt.all I,his interpretN.H. art. 19. part“[W]e
19,article to reflect the intent of the framers that all andsearches

Ball, 234,seizures must be reasonable.” 124 N.H. at 471 A.2d at 352.
“Unless a specificallywarrantless search falls within one of fewthe
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perexceptions, it is se unreasonableand well delineatedestablished
; proving, by prepon-. State the of a. . the has burden[therefore]

evidence, search was constitution-of that a warrantlessderance the
ally permissible.” Id.

1983,January 28, of the Law­McDonaldOn Officer John
Camaro,Department stopped a dark-colored Chevroletrence Police

Hamp­display Newdid not a currentbecause he observed that it
plate theinspection only instead ofand had one licenseshire sticker

by complyrequired Hampshire. with out-of-­Failure totwo New
operatingregistration licensing requirements awhileandState

of Motorin is a violation the Massachusettsvehicle Massachusetts
(West Supp.Ann.Mass. Gen. Laws ch. 90 3Vehicle Code. See §

of Massachu­1985). a violation theSince the officer had observed
operatorlaws, stop to license of thethe vehicle check thesetts his of

proper theregistration the vehicle was under Newthe of motorand
Brodeur,Constitution, I,part 126Hampshire article 19. See State v.

1134, 1137-38411, 415-16, (1985); seeA.2d also Colorado v.493N.H.
Bannister, 1, (1980).4 the Federal449 Because ConstitutionU.S.

greaterprovides protection under the fourth amendment than theno
19,Constitution, I,part separatearticle we noHampshire makeNew

Ball, 231-32, atanalysis. at 471 A.2dSee v. 124 N.H.federal State
350.

the search andnext that warrantlessThe defendant contends
byimpounded vehicle the Manchesterseizure of door on herthe

14, 1983, rightspolice July State andher under bothon violated
Again, analyzewill first the issues underConstitutions. weFederal

Ball, 231, 471v. 124 at A.2dSee N.H.our State Constitution. State
justifiedmay the Newbe underat A warrantless search350.

exigent cir­probable'cause andHampshire when bothConstitution
620, 627, 125,Beede, 406 A.2dv. 119 N.H.cumstances exist. State

denied, (1980).(1979), cert. 445 U.S. 967130-31
seized,that, was itthe time the vehicletrial court notedThe “[a]t

exigentcreating inherentlybeing thereby an cir-operated .. .was
byjustified intrusiona warrantless Officercumstance” which

exception typicallyagree exigency applies tothethatGirard. We
transit,stopped in because of theirwhilesearches of automobiles

occupants themobility the will be alerted tolikelihood thatand the
destroy of thepolice remove or the contentssuspicion and will

(1971). WeCoolidge Hampshire, 403 U.S. 443v.See Newautomobile.
consti-inspection on automobilesheld the of hidden VIN’shave that

purposes State v.for of our State Constitution.a searchtutes
case,McGann, 101, (1983). In this the war-A.2d 571124 N.H. 467

by stopped thewhen sheof VIN Officer Girardrantless search the
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July 13,1983,vehicle on did violate the defendant’s State consti-not
rights exigentprobabletutional because both cause and circum-

stances existed.

Girard from onOnce Officer confirmed the VIN the door
stolen,reported probablethat it beenhad the officer had cause to

Berthiaume,arrest the defendant and seize the See v.vehicle. State
264, 893,266, Ball,(1983) (citing124 N.H. 470 A.2d 894 v. 124State

237, (1983)). impossibleN.H. at 471 at 354 itA.2d Since was to seize
arrest,door permissiblethe stolen at the scene of itthe was to seize

garagethe whole automobile and tow it to a in toorder detach the
Instolen door. this instance no further forsearch VIN’s occurred

during impoundment; therefore,the thethe seizure of door at the
justifiedgarage was because the door beencould not have detached

Julythe theat site of initial The ofarrest. removal the vehicle on 13
July justifiedand the ofdetachment and seizure the door on 14 were

by: cause,probable upon thebased information thethat door had
stolen; byreported exigentbeen and causedthe circumstances

mobility. Therefore, impoundmentthe automobile’s the and seizure
the Hampshireof door were reasonable under the New Constitution.

CONST, pt. I, analysisN.H. art. 19. A federal of searchthis and sei­
necessaryzure of door protection bythe is not because the afforded

greaterthe Federal protectionConstitution is not than the under
Stateour Constitution.

22,July 1983, policeOn the seized the vehicle without a warrant
privateit parkingand towed from a lot behind the defendant’s

apartment. objects seizure,The defendant to this warrantless claim-
ing police probable exigentthat the lacked cause and circumstances

agreeto seize the vehicle without a warrant. We that this seizure
CONST, pt. I,was unreasonable. N.H.See art. 19.

parkedWhen the automobile was apart-behind the defendant’s
lot,private policement in a probablethe had sufficient cause to

obtain a search warrant for July 22,the defendant’s automobile. On
1983, the falselydefendant had admitted that she had stated the

surrounding ownershipcircumstances her of the vehicle and had
attempted to acquisitionconceal her ofsource of the vehicle. From

facts, stolen,these and the fact policethat the door was the could
reasonably probabilityinfer that there awas or likelihood that

activity involvingcriminal that automobile had occurred. See State
Ball, 235,124v. N.H. at 471 atA.2d 352-53.

Although probable existed, exigency exceptioncause the was
parkednot met because the automobile was and was therefore not

Coolidge Hampshire, 462;mobile. v.See New 403 U.S. at State v.cf.
Bean, 948,946, 414, Further,120 par-N.H. 424 (1980).A.2d 415 the
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when,already police suspicion a ear-to weekties had been alerted
lier, arrested and the car door had beenthe defendant had been

22,police JulyonaThe could have obtained search warrantseized.
incurringseizing vehicle,1983, and could have avoidedbefore the

being by assigningsimply an officerrisk of the vehicle movedundue
theywhile obtained the warrant.to the lot and automobileobserve

subsequent thethat and search ofWe hold the warrantless seizure
thewere unreasonable under State Constitutiondefendant’s vehicle
justifyexigent a warrantlessno circumstances existed tobecause

Const, Beede, 627-29,pt. I, 19; v. atsearch. N.H. art. State 119 N.H.
130-31; Thomas,Michigan (1982).259406 at v. 458 U.S.A.2d cf.

22, 1983,illegal July thethe ona result of the seizure of vehicleAs
partsof the block and other concealedevidence the VIN’s on motor

suppressed. atof the should have been Their admissionautomobile
the forthat evidence formed basis increas-trial was error. Because

ing felony possession,possession to the error wasthe misdemeanor
not harmless.

because theWe will not reach the federal constitutional issues
July 1983, illegal22,parked underseizure of the automobile on was

237,Ball,Hampshirethe State v. 124 N.H. atNew Constitution. See
354; Michigan Long, (1983).S.471 at see also v. 103 Ct. 3469A.2d

excludingAccordingly, new thewe reverse and remand for a trial
22,Julya of the onevidence as result the seizure of vehicleobtained

1983.

newReversed and remanded afor
trial.

All concurred.
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