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Burns, Bryant, Hinchey, P.A., (DonaldCox & ofShea Dover R.
Bryant Spickler brief,and Sharon A. the Spickleron and Ms.
orally), plaintiff.for the

Backus, Meyer P.A., (Robert& Solomon of Manchester A. Backus
Ipavec brief,and Michael IpavecE. on the and Mr. orally), for the

defendant.

King, plaintiff brought seekingC.J. The moneythis action dam-
ages injuries allegedlyfor received in an automobile collision with
the Superiordefendant. After a trial in (Contas,the J.), juryCourt a
returned a verdict in favor of plaintiffthe defendant. The has
appealed. We reverse.
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According us, 10, 1981, plain-to the record before on October the
driving automobile,tiff was her which was second in a line of three

proceeding alongautomobiles north Route 16 in Dover. As the line
(Tuttle’sof Barn),vehicles neared Tuttle’s Farm RedMarket the

driver, Marshall,lead one Victor made a last minute decision to
northerly parkingturn into the market’s lot. He indicated his inten-

gradual perhaps “slightly-tion to turn left and braked to a but
more-abrupt-than-usual” stop. followingplaintiff,The at a distance
behind, gradual stopcame to a behind Mr. Marshall’s vehicle. The
defendant, driving following plain-the third car in the line and the

vehicle, plaintiff’s lightstiff’s saw the attemptedbrake on andflash
stop changing lanes,to without but was unable to do so in time. The

speed of impacthis vehicle plaintiff’sat with the automobile is in
dispute. approximately hour;He testified perthat it was five miles
she, however, impact verytestified that the was both sudden and
severe.

evidence, requestedAt the close of the defendant and received
instructions on the emergency,doctrines of sudden instinctive action
and plaintiff objectedunavoidable accident. To these the and took
timely exception.

jury’s defendant,After the plaintiffverdict in favor of the the
post-trialfiled motions to set aside the verdict and afor new trial on

the basis againstthat the againstverdict was both the evidence and
weight evidence,the of jury chargethe and that the was erroneous
misleading. motions,and The trial court plain-denied these and the
brought appeal seekingtiff this review of the asserted errors in the

proceeding below.
plaintiffIn the case at bar the provedclaims to have that she

gradual stopcame to a her,behind the stopautomobile ahead of a
by difficulty whatsoever;occasioned no stoppedthat while she had

lights on;her brake lightsthat the defendant saw her brake while at
fortya distance fifty her;of some to feet behind that seconds after

stopher her byautomobile was rear-ended the defendant’s motor
vehicle; that the accompanied bycollision was squealingthe of
brakes; impactand that the of the collision forced her automobile to
collide with the motor vehicle ofahead her. The defendant claims to

proved vehicle, is,have that the first plain-that the one ahead of the
tiff, abrupt stop;made an that precipitousthe first stopvehicle’s

plaintiffforced the similarlyto abrupt stop;make a that he was
action;unable to take evasive and that he braked but was unable to

stop collidingbefore plaintiff’s automobile,with the pointat which
he had perdecelerated to five miles hour.

Upon proof,such claims of jurythe task of the was to determine
plaintiffwhether the provedhad bythat the collision was caused the
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defendant,negligence jurythe If the theof defendant. found that
Crane, negligent negligence prox-his theHarold was and that was

followed,injuriesof the theimate cause collision and which it was
required Gag-plaintiff,then to find defendant liablethe to the Julie

non, liability. juryand also to determine the extent of If thehis
negligent, negligencefound that the hisdefendant was not or that
collision,proximate plaintiff’swas not a cause of the that theor

negligence greater, requiredwas itthen was to find for the
defendant.

jury negligenceproof,The court instructed on burdenthe of and
request defendant, chargedAt thecausation. of the the court the

jury accident,ofon the doctrine unavoidable as follows:

accidentthat anfurther instructed when“You are
anybody,negligence partany on the ofhappens without

anyregarded Ifis as unavoidable.such accident in law
ofinjured slightly seriously a result anor asperson is

accident, toperson not entitled re-such isunavoidable
you in thisfind from the evidenceunder the Ifcover law.

unavoidable,complained of wasthat the accidentcase
defendant,you for the Mr.must render a verdictthen

Crane.”
chargeportion of its to the evidence ordid not relate thisThe court

timelyobjected tookcharge plaintiff andthe this thepleadings. To
objection.grounds for herexception, offeredbut no

today Mary Dyerholding in v. Herb Prout &our AnnUnder
715, (1985), giving763, 766, the aCo., Inc., A.2d 717 of498126 N.H.

within the discretionpure instruction is notaccidentor unavoidable
givecourt, toerror it.of and to be accounted reversiblethe trial it is

case, then, forpresent it reversible errorIn of the wasthe context
give accident.on unavoidablethe court to the instructiontrial

likely and the defendant’s the­as new trial isInasmuch a
will doubtless ariseory emergency instinctive actionorof sudden

judicial economyagain, of some addi­that interestbelieve in thewe
properis atguidance on these doctrinesfor the trial benchtional

jurycharged the as follows:The trial courtthis time.
upon in anyou was called to actfind the defendant“If

par-negligence,by in thisemergency not his owncreated
case, actingwas under the stress ofthe fact that heticular

in deter-emergency a to be consideredis circumstance
negligent particu-mining in thiswaswhether Mr. Crane

ordinaryyou Crane as theIf find that Mr. actedlar case.
average prudence would have acted under theseperson of
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thefora verdictcircumstances, you findcouldthen
Crane wasyou that Mr.defendant, findIfMr. Crane.

only fortimepermittedwhichsituationwith afaced
action, find the defendantyou toare entitledinstinctive

reacting.”negligence in soguilty ofnotwas
outweighsgenerallyjuryconfusingmisleading thedanger orofThe

of theemploymentmight fromjury deriveany thewhichbenefit
negli-ordinary ofAgain, rulestheemergency instruction.sudden
guideadequateansufficiently explained, affordgence, properly and
Lines,Ringsby TruckEslinger v.appraise Seeby conduct.which to

Meyst East254, (1981); v.292, 302, 260Inc., 636 P.2dMont.195
Finley1965). v.Inc., 430, (Alaska InService, 433401 P.2dAve.Fifth

715, (1968), the court95, 103, 719Super. 246 A.2dWiley, 103 N.J.
chargeemergency“grave a suddendoubt whetherentertained

case,” stat-given ordinary accidentin automobileever be anshould
unnecessary and confus-argumentative,ing wasthat the instruction

1979).910, (Miss.Duke, 9122d367 So.ing. Co. v.Gates RubberSee
agree.We

emergency a circumstanceis butexistence of a suddenThe
arrivingin at aother circumstancesallbe considered withto

care.of duean exercisethere has beenof whetherdetermination
nevertheless,defense;accident, separatenot ait isLike unavoidable

emergencyon suddendanger instructionexists that an ill-drawnthe
negligence do notordinary ofjury rulesmay to that theintimate the

instruc­sparing in of theto be the useapply. trial courtsWe caution
only disclosesgranted request the evidencewhenis to be ontion. It

emergency andwas “suddenclaimed to be anthe situationthat
opportu­“of reasonabledeprived the actorunexpected,” and that it

W.W. Prosser &nity and considered decision.”for deliberation
33, 1984); see also(5th ed.Keeton, at 197The Law of Torts §

869,Stevens, 165, 166-67, (1936); Hill v.871184 A.Frost v. 88 N.H.
1, Further,14, 16, (1949). current road69 A.2d 3Company, 96 N.H.

defensively, onethat motorists driveand traffic conditions dictate
emergencyanticipate situa­to certainaspect of which is the need

dartingpersons,orappearance of obstaclesas the suddentions such
stops. & Kee­children, Prosserand suddencrowded intersections

inap­may as to makebe so routinesupra. circumstanceston These
anemergency In such a caseinstruction.propriate the sudden

argumentative in effectunnecessary to bewould tendinstruction
Finley v.unfairly portion evidence.over-emphasize of theaand to

103,Wiley, supra 246 atat A.2d 719.
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Specifically, requiresthe doctrine evidence that would be
support findingsufficient to a (1)that: a sudden and unforeseen

emergency actually existed; (2)situation the situation was not
by negligencecreated person seeking instruction;the of the the and

(3) person seeking applicationthe of the doctrine had alternative
chose,courses of action available and if not the wisest course of

action, reasonably prudent personone which a under such circum­
mightstances Perreault,have taken. 392,See London v. 118 N.H.

397, 342, (1978); Stevens,387 A.2d 167,345-46 Frost suprav. at 184
871; Railroad, 73, 84-85,A. at Jones v. 214,83 N.H. 139 A. 221

(1927); Tansysee Morgan, 362, 364,also 626,v. 124 Ariz. 604 P.2d
Porter,(1979);628 466, 469,Miller 744,v. 156 Conn. 242 A.2d 746

(1968).

inThe evidence the case at bar fails to demonstrate to us that
emergencythe instruction on the doctrine was warranted. From all

defendant, Crane,appears, bythat the Mr. was not confronted a
peril. plainsudden and unforeseen Plaintiff’s car was in his atview

times, daylight dry periodall in broad and aon road for of time that
opportunity stop.would have afforded him a reasonable to Plain­

lights on, them; but, spitetiff’s brake were and Mr. Crane saw in of
followingthe fact that hadhe been at a distance of some four or five

lengths, not, according testimony, applycar he did to ownhis the
twentyapproximately plaintiff’sbrakes until he was feet from the

fact,vehicle. In what was “sudden” about the in whichsituation the
plaintiff’sdefendant hisfound himself was realization that the vehi­

stopped collidingcle was and that he could not avoid with it. In
Tansy Morgan very facts,supra, uponv. similar the court said that

suddenlyit could not conclude “that defendant was so confronted
unexpected, dangerphysical deprive powerwith an as to him of his

364,judgment.”to use reasonable 124 Ariz. at at604 P.2d 628.

suggests prop­The evidence further that had the defendant
erly anticipated the of theconditions road attendant to the time and
place, might transpired. plaintiff’sthe accident never have The ve­

lights on,stopped,hicle was her brake were and the view of her
onlyvehicle was unobstructed. The defendant was aware not of

circumstances, stop-and-gothese but also of the fact that intraffic
vicinity shoppingthe of markets and other establishments is an

everyday motoring. plaintiff’s stoppingoccurrence in The in
response preparingto the fact that the vehicle ahead was to turn
against road,traffic into was but aTuttle’s condition of the of which

anticipate.the defendant was aware or which he was bound to The
attemptdefendant’s to hold the of the firstdriver automobile

responsible emergency pre-for the failssituation on the evidence
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suggesting of thatthe driverthatwas no evidencesented. There
generatemight an emer-stop”“panic thatthe kind ofvehicle made

strongly suggests thatopiniongency the evidencesituation. In our
creating circumstancesin theroledefendant had a substantialthe

emergency. orwho createsOneanwhich he maintains constituted
may subsequently toemergency seeknotan situationcontributes to

173,Greenberg,liability. 97 N.H.Paradis v.a shield touse it as
Morris, 65, 69,606,174-75, (1951); v. 91 N.H.Pickard83 A.2d 607

609, (1940).61213 A.2d

regardingFinally, assuming jury questionthat a remained
failing respondnegligence in to to the circumstancesthe defendant’s

vehicle,surrounding plaintiff’s stopped we note that without anthe
choose, the sud­of from which toavailable alternative course action

167,Frost,emergency inapplicable. 184den doctrine is 88 N.H. at
708, 714,871; Baier, App. 514 P.2dA. at see also Zook v. 9 Wash.

104, 107,923, Calhoun,(1973); App. 195 S.E.2d929 Davis v. 128 Ga.
759, developed no alternatives(1973). The evidence as showed761

situation whichavailable to the defendant he realized theafter
emergencygiven applicationthe of the doctrine.would have rise to

concluded, that all heAs the court in Frost evidence indicates“[t]he
humanlyquickly possi­stop, as wascould do was to that he did so as

ble, emergency any wayin affect his conduct.”and that the did not
Frost, 167, supra,in the thrust of88 N.H. at 184 A. at 871. As Davis

argumentthe so much that he made a choice ofdefendant’s is not
emergency conditions, negligentnotaction under but that he was

negligenceand to of someone else.that the accident was due the

plaintiff objects having givenThe also to the trial court’s
an instruction on the instinctive action doctrine. Whereas under the
emergency may yet negligent bydoctrine the actor be found the

situation,trier of fact for his of emergencychoice action in the
liabilityunder the instinctive action doctrine it is that nosaid at­

taches, emergencybecause the situation has left the actor no time
thought, thought State, 42,for even under stress. Allen v. 110 N.H.

47, 454, (1969); Co.,260 A.2d Eng.458 Remillard v. New Tel. 115
702, 704, 588, (1975).N.H. 349 A.2d 590 The latter doctrine

former, Koford, 444, 446,“inheres” in the Kardasinski v. 88 N.H.
702, bright(1937), distinguishes190 A. 703 but no line the two as a

alreadymatter of law. Since we have determined that no unforeseen
unexpectedor circumstance which the defendant should not have

gaveanticipated situation,emergencyrise to the it is manifest that
uponthere was no need to instruct the instinctive action doctrine as

well, prejudicedand plaintiff’sto have done so further the case.
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general purpose chargeThe of the trial court’s is to
explain jury intelligiblestate and in languageto the clear and the

applicable uponrules of law to the issues of fact theirwhich verdict
Provost, 263, 264,is to be 296,based. Poulin v. 114 N.H. A.2d319

Sanborn,(1974); Cyr 245, 250,297 v. 92,101 N.H. 140 A.2d 96
(1958). improperly instruction,An submitted if itself a clear and

law, may necessarilycorrect statement of the not constitute reversi­
Swenson,Lindberg 184, 186, 458,ble error. v. 95 N.H. 60 A.2d 459

(1948); Corp., 679,see also 686,Faust v. General Motors 117 N.H.
885, Nevertheless,(1977).377 A.2d 889 improperif an instruction

jury,could have misled the it Lindbergconstitutes reversible error.
Swenson, 187,suprav. 460; Demers,at 60 A.2d at Bernier v. 121

217, 218, 514,N.H. (1981). propensity427 A.2d 515 Given the to
confuse which emergency doctrine,is inherent in the sudden and
based on our review of the evidence contained in the record before
us, jurywe cannot conclude that the could not have been misled. Id.

219,at 427 A.2d at 515.
givingSince error in the of the instruction on unavoidable acci-
trial,dent calls for only brieflya new plain-we shall deal with the

remaining assignmentstiff’s of error. The refusal of the trial court
charge jury speed statute,to the on the (nowRSA 262-A:54 codified

265:60),at RSA juryand its refusal to instruct the that the defend-
dutyant anticipate perceivablehad a expectedto injury,or risks of

presentwere correct and no errors of law. The statute would have
nothing languageadded already charged.to the requestedThe lan-

guage duty anticipateon the to the movement of traffic likewise was
unnecessary already adequatelybecause it bywas covered the trial

charge. Rouslin,court in 295, 297,its 112Corbeil v. N.H. 293 A.2d
760, (1972). Additionally,761 necessaryit was not for the trial court

emphasize portionsto selected Sigelof the evidence. v. Boston &
R.R., 8, 29, 794,Maine 107 N.H. 216 (1966).A.2d 810

argumentsPlaintiff’s that the trial court’s instructions on
proof prejudicialthe burden of were to her case are meritless. The

charge given incorporated plaintiff’s requestedthe substance of the
onlyinstruction provethat she needed to one of her claims in order

prevail. necessaryto It chargeis not for the trial court to in the
precise language requested by party. dispositiona InId. view of our

case, plaintiff’s objectionof the to the trial court’s corrective
Similarly,instructions is disapprovemoot. since givingwe of the of

an emergencyinstruction on case,the doctrine in this it is unneces­
sary for us to deal with the issue of its introduction into evidence

proof.and burden of
Finally, required case,because reversal is plaintiff’sin this



789

arguments respecting the trial court’s refusal to set aside the verdict
against againstas either weightthe evidence or the of the evidence

are moot.
judgmentWe order the plaintiffthat in this case be set Theaside.

is entitled to a new trial.

Reversed.

All concurred.
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