
793

and should beis unsoundresponsibility of the full commissionon the
precedingunmistakably required by As thestatute.avoided unless

indicates, nothing about what theanalysis is unmistakablethere
interpreta-case, choose therequire in and we thereforethisstatutes

responsibilitypower tothe andprovides the full PUC withtion that
Accordingly, conclude thatproceedings. weprevent error in its own

(Supp. 1983) is“presiding to in RSA 541-A:17officer” referredthe
consisting majorityquorum of a of itsor athe full commission

members.

Appeals dismissed.

All concurred.
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P.A., (LawrenceHampton M. EdelmanofMcDermottSanders &
orally), plaintiff.for thethe brief andon



794

Brown, Exeter, LaPointe,Page (Mr.of and of Plaistow BrownScott
brief, orally),on and for the defendant.the Mr. LaPointe

Batchelder, appeal from a divorce decreeJ. This raises the
Superior (Gray, J.) denyingissue of whether the Court erred in the

allege groundsplaintiff’s her libelmotion to amend to fault and in
refusing groundsto finalhear evidence on those at the divorce hear-
ing. We reverse and remand.

January 31,1984,plaintiff allegingThe filed a libel for divorce on
ground upon soughtirreconcilable differences as the sole which she

the divorce. See RSA 458:7-a.
24, 1984,February hearing requeststhe date of a on herOn for

relief,temporary plaintiff anthe filed amendment to her libel. The
alleged grounds upon soughtamendment two fault shewhich her

cruelty tending seriously injuredivorce: extreme and treatment to
endanger 458:7,health or RSA III and Thereason. See V. motion to

however,allegations; allegationsamend contained factual the were
by apparentneither verified affidavit nor from the record in the

compliance SuperiorThe motion was incase. thus not strict with
temporary restrainingACourt Rule 57. order the defendant from

interfering personal liberty grantedplaintiffwith the of the was
hearing temporaryafter the for relief before the Marital Master

(Stephanie Ñute, Esq.). request hearingT. The defendant did not a
upon ten-day period providedthe motion to within inamend the Su-

58,perior requested hearing.Court Rule and in fact never such a
ensuing months, plaintiffIn the the filed two motions for con-

2, 1984, 3,tempt, April Augustone on and the other on 1984. Both
worsening bycomplainedmotions of the condition suffered the

plaintiff allegedas a result of the defendant’s actions the faultas
grounds proposedin the amended libel.

formally upon byThe the courtmotion to amend was never acted
file,prior hearing. apparentlyto the final It remained in the court

only light hearing.to come to on the date of that
hearing August 30,onThe final on the divorce was held 1984.

Shortly began,proceeding plaintiff began presentafter the the to
grounds, apparently assumptionher evidence on the fault under the

that the amendment had been allowed.
The court ruled that the amendment had not been allowed and

motion,denyingdenied the motion to amend. In the the court stated:
original alleges“Since the libel filed in this matter irrec-

oncilable which havedifferences caused the irremediable
marriage, proceedofbreakdown the the divorce will this

afternoon, all, only groundif at on the of irreconcilable
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differences; party will bethe fault of either not admissi-
ble.”

hearingopportunity motion to amend wasNo for a on the afforded.
ruling grantedplaintiff’s exceptionThe to this was noted. The court

grounds differences and orderedthe divorce on the of irreconcilable
alimonypropertya division and award.

objectThe defendant’s failure to to the motion to amend
hearingdays is deemed be a of a on the motion.within ten to waiver

Super. grantedCt. R. 58. The court could have either theSee
hearing.plaintiff Yancey Yancey,or v.motion afforded the a See 119

197, case, particular, plain­(1979). In in theN.H. 399 A.2d 975 this
justified assuming grounds allegedtiff was in the in thethat fault

court, grantedbyamendment had been allowed the since the court
temporary preliminaryorders based on at least a determination of

Therefore, hearing,fault. at the final the court’s ofdenial the motion
affording hearingamendto without a was an abuse of discretion

requireswhich us to reverse and remand the case.

remand, allowed,On if the amendment theis trier of fact
deciding alleged groundsmust inexercise discretion which of the

marriage.for divorce has caused the ofbreakdown the Ebbert v.
Ebbert, 252, 254, 282, (1983).123 N.H. 459 A.2d 284 Evidence of

may alimony prop­fault be considered in an award of or division of
erty ground proven primaryif a fault is to be ofthe cause the mari­

255,tal breakdown. See id. at 459 A.2d at 284-85. Even if the
allowed, plaintiff proveamendment is if the does not fault on which
granted grants grounddivorce can be and the oncourt a divorce the

differences,of irreconcilable fault would not be considered on the
questions alimony. 458:7-a;property Murphyof division or See RSA

672, 673-74, 479,Murphy, (1976).v. 116 481N.H. 366 A.2d

andReversed remanded.

All concurred.


