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(GrenvilleClark, III,Solomon, onWendell, of ManchesterClark &
plaintiff.orally),and for thethe brief

Duffy(PeterMyers the brief andLaufer, onof Concord J.&
orally), for the defendants.

againstbroughtplaintiffSouter, action the defendantTheJ.
wagesunpaidcorporation him contracts toowed to underfor

manager.manager generalsuccessively,employ him, andas sales
damages attorney’sliquidated fees underandfurther claimedHe

soughtwage statute, 275:44, :53, III,IV and heclaim RSA andthe
individuallycorporationpresident liable underof thehold theto

275:42,RSA V.
Esq.)(Peter Bourque, an award ofrecommendedA Master J.

manager,plaintiff generalwages but$23,808 due to the asfor
managerwages salesof the claim for asdismissalrecommended

damages, attorney’sliquidated fees and individ-forthe claimsand
Superiorliability corporation’spresident. the CourtAfterof theual

plaintiff appealedreport,J.) approved the from{Goode, the master’s
attorney’sliquidated damages, feesof the claims fordismissalthe

generalliability in with his contract asconnectionand individual
manager, cross-appealed. awardWe sustain theand the defendant

liquidateddamages of the forreverse the dismissal claimsof but
liability.damages, attorney’sfees and individual



798

times,At all Spiegelrelevant the presidentdefendant Marvin was
majorityand corporation,stockholder of the defendant Manchester

Subaru, employed plaintiffInc. In March of 1980 he the as the cor-
poration’s manager quarterlysales pre-tax profitfor 12% of the

sales, guaranteed againstfrom with a draw this amount of a$500
corporationTheweek. withheld federal taxes from both the draw
quarterly payments.and the net

15, 1981, SpiegelMarch agreementOn Mr. made an oral to
employ plaintiff general manager corporationthe as of the for 15%

agency’s line,”of the pre-tax profit,“bottom i.e. its annual with a
guaranteed trial, parties gavedraw of a week. At the$700 incon-

agreementsistent versions of the governedterms of this so far as it
pre-tax profit figure.the plaintiffcalculation of the The maintained

they agreed figurethat had that the would be calculated on the
bookkeeping statements,basis of adjusted byinternal addingas

any paidback Spiegel week,draw to Mr. above a the costs of$800
defending lawsuits, anytwo and in inventoryincreases the cost of
financing prior year.above the cost for Spiegelthe fiscal Mr. testi-

figurefied that the year-endwas to be the amount shown on the
byprepared independentstatement plusaccountants an add-back of

in theyhis draw excess of a agreedweek. He denied that had$800 to
legal expenses any financingadd back or costs.

During plaintiff generalthe time managerthat the served as he
only draw,weekly subjectreceived withholdinghis to of FICA and

7,January 1982,federal income Spiegaltaxes. On Mr. fired him.
Spiegel bookkeeperWhen Mr. asked the to calculate what the cor-

poration plaintiff,owed the bookkeeperthe determined itthat owed
$1,232him managerunder his earlier $20,103contract as sales and

general manager,under his later relatingcontract as all of it to the
year 30,fiscal that ended on November testimony1981. There was

Spiegel expressedthat Mr. figures.dissatisfaction with these In
fact, corporation paidthe plaintiff nothing further,the and on

1, 1982, plaintiff broughtMarch the this action.
26, 1982, corporation year-endOn March the received its fiscal

accountants, showingstatement from outside pre-taxa “net income”
$160,353that corporatewas lower than the bookkeeper’s pre-tax

profit.” difference, $150,000 represented“net Of that paida “bonus”
Spiegel yearto Mr. after the close of the fiscal but before the outside

preparedaccountants had Spiegeltheir statement. Mr. testified that
largerhis “bonus” could have been even if he had so chosen. “I could

corporationhave cleaned out the if I elected to do so.”
Spiegel adjustedThe indicates that Mr. the accountants’record

figure by adding $2,200“net income” weekly $3,000back of his
question,draw for the in adding37 weeks but without back his
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making adjustment plain-theHe testified that after this“bonus.”
profit,pre-taxweek totalled more than 15%ofdraw at atiff’s $700

gave paid plaintiffcorporation thehe this as the reason that theand
nothing repeatedly paidSpiegel that he hadfurther. Mr. testified

nothingplaintiff the outsidemore before March 26 becausethe
ready, paid plaintiffnot and had theaccountants’ statement was

nothing nothing was due.after that date because
trial,two-day accepted plaintiff’sa master the versionAfter the

agreement, corporationof the and calculated that the owed him
general manager, year.$23,808 prioras attributable to the fiscal

not, however,The master did recommend further relief under RSA
275, stating:chapter

finding“The basis for this is the fact that the evidence
par-opinion theindicates an honest difference of between

preciselyties as to what amount in fact was due and
owing Further,plaintiff. plaintiff isthe that what the
seeking owing profit-and himare funds due from a
sharing agreement. He was well that he would notaware

paid periodicbe him onthe sums due a basis but rather
they paid lumpthat would be in one sum after an audit.”

begin by taking upWe will our consideration of the case
corporationthe two issues that the defendant raises on its cross-­

theyappeal, readily disposedfor are most of. The defendant first
argues that the oral contract is unenforceable under the Statute of
Frauds, plaintiff’s only possibility recoveryso that the of onis a

quantum argumentofclaim meruit. See RSA This506:2. mistakes
scope of ofthe the Statute Frauds. While an oral contract “not to be

performed year making it,”within one from the oftime is unen­
id.,statute, itforceable under the is settled law athat contract for

personal performanceservices does not fall within the ifstatute
completed year by party.could be within one without breach either

Pinkham, 135,134, 18,v. 80 114 (1921);Cox N.H. 19A. Martin v.
Batchelder, 360, 361, 83, Thus,41 A. (1898). possibil­69 N.H. 84 the
ity party legitimate termination, here,of death of a or as removes

requirements.the contract from the statute’s

argumentThe defendant’s second is that there was no
contract,enforceable for lack of mutual toassent essential terms.

position findingThe defendant rests this on the master’s that there
opinion parties pre­was “an honest difference of between the as to

cisely owing plaintiff.”what amount in fact was due and the This
finding not, however, contract;does indicate that there was no it

only says, disputeindicates what it pre­that there was a about the
cise amount owed under the contract.
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Thus, has demonstrated no errorthat the defendantwe conclude
went, plain-theundermining far it and we turn tothe verdict as as

reliefexceptions refusal to award further underto the court’stiff’s
agree-wage theThe first issue raised is whetherthe claim statute.

agreement payplaintiff profits topay the a share of was anment to
meaning 275:42,“wages” III.within the of RSA

wages “compensation serv-as ... for labor orThat statute defines
by employee, the is determined onrendered an whether amountices

time, task, piece, or other basis of calculation.” Id. It isa commission
agreement profitsparties’ for a of wasthat the shareobvious

plaintiff’sprovide compensation labor and serv-intended to for the
compen-ices, clearly may toit fall within the statute’s referenceand

Standing alone these aresation calculated on some “other basis.”
profitsplaintiff’s wasto conclude that the share ofsufficient reasons

wage statute, comparableThis result isa under the and we so hold.
holding Appeal applyingthe Court of a similarto the of California

Pierce,“wages” Lynch, Fennerdefinition of in Ware v. Merrill &
Smith, Inc., 35, 44, 791,App. Rptr. (1972),24 100 Cal. 798Cal. 3d
aff’d, (1973):414 117U.S.

clearlysharing planprofit is an inducement to“The
by through theyemployees plana which benefit finan-

cially Consequently,proportion compensation.in to their
plancontributions to the should be considereddefendant’s

wages meaning of Laborwithin the Code.”[the]
(an31.3401(a)-l(a)(3) (1984) employee paidalso 26 C.F.R. isSee §

withholdingsubject paidwhenremuneration to federal income tax
percentage profits).a ofon the basis of

contrary plaintiffArguments persuasive. The hadto the are not
entitling anything except compen-him tono interest in the business

right manageno He had no to the businesssation. He owned stock.
losses,liability anyindependently Spiegel, and no forof Mr. that

304-A:7,suggest partnershipcould that he had a interest. See RSA
:18, V; Tilton, 452,IV, :18, (1863);44I Atherton v. N.H.and 456-57

Bean, 93, (1850). is no toNewman v. 21 N.H. 99 Thus there basis
moneyanything employeehe was but an or that theconclude that

anythingpaid compensation andto him was but for labor services.
agreementis our conclusion inconsistent with the fact that theNor

paymentprovide a date or time for of thedid not stated certain
275:43,Althoughif the draw. RSA Ishare the share exceeded

generally wages eight(Supp. 1983) requires paidthat be within
they earned,days paragraphthe end of the week in which areafter

plansempowers approve pay-for theII the labor commissioner to
intervals,wages frequent provided wagesthat somement of at less
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monthly. employerpaid We should add an whoare at least that
obtainingobeys by approval forthe statute the labor commissioner’s

wage approvalcan of the timean unusual contract obtain advance
calculating wagesfor under contract. He can thusand method the

exactly wagerequirements ofdetermine in advance how the the
obligations.applied toclaim statute will be his contractual

rulinginWe therefore hold that the master erred that the
wages 275:42, III,profitsof did RSAshare not constitute under and

plaintiffto the was entitled towe turn consider what remedies claim
275:44,provisionsthe ofunder statute. We deal first with the RSA

IV, good“willfullyemployeran and tothat who without cause” fails
wagespay discharging employee paywithin of72 hours an shall

damagesliquidated wages,in addition to the be calculated atto 10%
duringday persists,for business which toeach failure but limited

wages initiallythe amount of the thus withheld. noteWe that there
liabilitycan of course be no under this until suchstatute time as

wages only wagescan ques­be calculated as due. In this incase the
yeartion were earned in the fiscal that ended more than a month

fired,plaintiff bookkeeper’sthe and thebefore was records allowed
prompt wages capablefor calculation. Since due thus ofwere calcu­

calculated,actuallyand corporatelation we consider whether the
willfully gooddefendant and without cause withheld them.

voluntaryA willful act is a act withcommitted an intent to
Dictionary (rev.its 1979).cause results. Black’s Law 1434 5th ed.

not, by contrast,It is an accident or an act committed on ofthe basis
Hynes Whitehouse, 417, 420,ofa mistake fact. See v. 120 N.H. 415

876, Thus, if,(1980). employer wilfully havingA.2d 877 acts“[a]n
ability wagespay owes,the financial to which he knows he tofails

pay The impose liabilitythem. statute notwas intended to where the
wagesemployer’s payrefusal uponto is based bona fide belief that

obligated payhe not Co.,is to them.” Hekker v. ConstructionSabre
552, 561, 347, (quoting(1973)265 Or. 510 P.2d 351 State ex rel.
Lee, 293,284,v. 548, Therefore,Nilsen 251 444 (1968)).Or. P.2d 553

present “willfully”in voluntarily,the context we take to mean with
knowledge obligationof despite abilitythe and paythe financial to
it.

good cause,” describingThe term “without as a further condi­
liquidated damages may awarded,tion that must be met before be

readilyso prior Hampshireis not understood. No New cases con­
struing phrase directly althoughpoint,the are on it has been held

|o giventhat nearer and no closer definition can be‘“[n than that
good justbethere will whenever itcause is fair and as between the



802

376, 381,Chandler,Jaques v. 73 N.H.it be so.’”parties shouldthat
Q.B.Farquhar, 1713, (1905) (quoting Forster v. [1893]A. 71462

just”difficulty in564, “fair and standard thisa broad567). The with
imaginecontext, however, case in which itis difficult to ais that it

wagesjust employer at thean to withholdbe fair and forwould
willfully, as we have construed that termthat he actssame time

legislaturegeneral isTherefore, despite rule that notthe theabove.
N.H.,words, Appeal 125Public Serv. Co.presumed to waste of of

20,46, 54, “with-(1984),25 we are unable to construe480 A.2dN.H.
upgood setting condition that must bea furtherout cause” as

damages. Accordinglyliquidatedjustify we construeproven to
single meaningphrasegood as“willfully cause” aand without

knowledge wages despitevoluntarily, the are owed andwith that
ability payfinancial to them.

statute, certain of itsHaving we cannot beso construed the
present the defendants noteapplicability on state of record. Thethe

argumentfindings support masterin of their that thenumber ofa
cause,goodpay was and without butto that willfulfound no failure

finding is as broad asit is not at all clear that thein each instance
it.defendants would readthe

bygranted finding requesteda theexample, theFor master
willfully wages.defendants, Spiegel not withhold Butthat Mr. did
granted requestmaster the becausetell whether thewe cannot

he the withheldact because believed sumswas no willful orthere
“wages.” Similarly, plaintiff’sthethe master deniedwere not

early January therequest Speigel knew in that cor-find that Mr.to
approximately $21,000.plaintiff But we cannotporation theowed

request the evidencethe becausewhether the master deniedtell
compensation$21,000 representedthethat some of assertedshowed

paid plaintiff’sactually the earlier contract tobeen underthat had
manager, other reason. While the masteras or for someact sales

due,genuine dispute toa as the amount we dothere wasfound that
disputesuch a as to the entireto there wasnot read this mean that

example, pointdefendants out that theAs a final theamount due.
paidhe beplaintiffthe was aware that wouldfound thatmaster

squareshow this withit not clear anotheran audit. But isafter
agreed plaintiff’sfinding, parties the share would bethe thatthat

bookkeepingusing monthly records.the internalcalculated
moneysay none of theto that the master had found thatSuffice it

question“wages,” he not concerned with theand therefore waswas
damages. speculativeliquidated that be forbelieve it wouldof We

liquidated damagestry on this record. Weto to settle the issue ofus
only it be foundthere evidence from which couldnote that wascan
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corporation acting through Spiegel willfullythat the Mr. had acted
good cause,and without willand we therefore remand the case for

findings rulings light holdinginfresh of fact and of the of ourlaw
meaningdisputed wagesthat the is ofsum within the the statute.

course, testimonymay, further in hisThe of takemaster discretion.
plaintiff’s SpiegelWe turn next to the claim that Mr. should be

subject personal liability payment judgment,to for of entirethe
provisions 275:42, purposesunder ofthe RSA the ofV: “[f]or [the

wage any agentscorporationclaim the officers of a and hav-statute]
ing management corporation knowingly permitofthe whosuch the
corporation 275:43,to violate . . . 44 shallRSA be deemed to be the
employers employeesof the corporation.” indispu-of the Since it is

Spiegel agent havingtable that Mr. was both an and an theofficer
management defendant,corporateof personalthe the of hisissue
liability knowingly permittedtherefore turns on hewhether vio-the

requiring systematic payment wages,lation of the statutes of RSA
275:43, II, payment wages discharge.and of within of72 hours RSA
275:44,1.

requirementWe have inheld a similar context that the of
knowing requires proof voluntaryaction proceedingof a act neither
from mistake nor Appeal Metropolitan Prop.inadvertence. &of

Co., 733, 736,Ins. 1037,Liabil. 120 N.H. 422 (1980).A.2d 1039 On
comparing this definition with the definition of willful action dis­

above, proof goodcussed it is clear that of willful action without
presentcause necessarily proofunder the statute of know­includes

ing action, although proof knowingof require proofaction does not
follows,of cause then,intent to the act’s result. It that if toand the

actingextent that corporation throughthe finds that themaster Mr.
Spiegel willfully goodacted and without cause in ofviolation RSA
275:44, I, he must Spiegel knowingly permittedalso find that Mr.

subject liabilityso personalthe violation as to him to under RSA
275:42, V.

remaining plaintiff’sThe issue is the for counselclaim fees under
275:53, III, providesRSA anywhich inthat court action“[t]he

brought may,under this any judgmentinsubsection addition to
plaintiffthe action,awarded to .. . allow of thecosts and reasonable

attorney’s fees.” 53,subsection” refers to and thus covers“[T]his §
unpaid wages damages.claims both for liquidatedand for Because

disputethe trial court held the “wages”that amount in was andnot
chapter apply,that did attorney’sRSA 275 not it awarded no fees.

wageBecause holdwe that this is a claim and the statute does
apply, requestthe on uptrial court remand must take the for coun-

partiessel fees. arguedSince the have briefed and standardsthe
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requestgovern of a for feesthe court’s considerationthat should
statute, anticipationin of thethat issuethe we will addressunder

remand.
discretionary language of thepast on theIn we have restedthe
fees, tostatute, “may” and have declined dis-the awardthat court

indicating abuse ofin of a recordrefusal of fees the absenceturb a
300, 301,Corp., 115 N.H. 338v.discretion. Ransmeier Time Share

however,550, believe, come(1975). that the time has toWeA.2d 551
Ransmeier,step beyond provide a more definite standard.totake a

doing guided by statutorythe fact that theIn so we are
Legislation,”chapter question so thatin is entitled “Protective we

legislature’sobligated give to reme­to it to effect theare construe
Inc., 1048,Geonetics, 1049,121purpose. Caswell v. N.H.dial BCI

recognizemind,321, Bearing(1981). in we that437 A.2d 322 this
practicalmany wage is that the value of athe size of claims so small

decidedlyplaintiff’s feeoften modest after counsel’s hasverdict is
Hamelin,recovery. 126See v. N.H.been deducted from the Leavitt

670, Accordingly,(1985). we hold that when the court495 A.2d 1286
meritorious, statutorywage itsit should exercisehas found a claim

fees,awardingby unless thecounsel courtdiscretion reasonable
particular render such an awardfinds facts that wouldfurther

inequitable.
object holding punishmentis of the defendant butThe of this not

statutoryplaintiff’s rights.practicalthe vindication theof
might“Otherwise, plaintiffsimpecunious not avail them-
prospect of such addi-the relief afforded.... Theselves of

Eng-following hope, inthe event willtional cost [we] [as]
litigantland, partiesto to reachinducementserve as an

on more amicable basis.”of their differences aresolution
936,Pharmacies, Supp.PrescriptionPedreyra 465 F. 952v. Cornell

(D. 1979).Colo.
circumstances inin is difficult to envisionWhile all candor it

fees, possibil-weequity the of leave thatwhich would call for denial
cases, arise.ity if the issue should Cer-in laterfor consideration

justificationsuggestcase notainly presentthethe circumstances of
fees, although is for therefusing that a matter trialto awardfor

oncourt’s consideration remand.
damages;as to award ofAffirmed

inas to verdictreversed favor of
and denialindividual ofdefendant

fees;damagesliquidated and counsel
considerationremanded offor

liquidated damages,claims indi-for
liabilityvidual and counsel fees.

All concurred.


