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circulatingruling thethatWSPCC’sAccordingly, thewe affirm
discharge pol-thermaland controlsdischarge reducestunnelwater

taxespropertyexempt from realtherefore, completelyand, islution
1983).(Supp.RSA 72:12-aunder

Affirmed.

concurred.All
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Stephen Merrill, attorney general (Robert Muh,E. attorney,B. on
brief), bythe brief for the State.

Green, appellate defender,Joanne Concord, byS. assistant of brief
for the defendant.

King, chargedTheC.J. defendant was felonywith the Bclass of
637:11,theft 11(b).under RSA interlocutory appealThis is an from

rulings Superior (Dalianis, J.,of the Bean,Court J.) denyingand
defendant’s motions to priorexclude evidence of certain convictions

felonyas a charge.basis for the We affirm.
The appealfacts defendant,incident to this are as follows. The

Harper, 13,Patricia July 1983,was chargedarrested on and with
by takingtheft (RSA 637:3). 1983,unauthorized SeptemberIn a

grand jury uponreturned an chargeindictment this as a class B
felony, pursuant 637:11, 11(b) (Supp.to RSA 1983). The basis for a
felony charge subparagraphunder this of the statute is that a

presentlydefendant takingaccused of an unauthorized has had two
prior allegedconvictions for priortheft. The State three convictions

charge,as the (1) bybasis for the to wit: the Manchester District
4,August 1982, receivingCourt on property (RSAfor stolen 637:7);

(2) by court,the proceeding,same in the same for attempted theft
(RSA by629:1 637:3); (3) court,and RSA and the same on October
27,1981, shoplifting (RSA 644:17,for II).

The defendant afiled motion in limine to exclude from considera-
prior and,tion these thereby,convictions chargeto reduce the to a

support motion,misdemeanor. In allegedof this the defendant that:
(1) shoplifting peace 644:17,was a breach of the under RSA II and
not a purpose 637;theft for the chapterof (2) receiptRSA the of

propertystolen purposewas not a 637;theft for the chapterof RSA
(3) attemptedand theft was not a theft within the ambit of RSA
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chapter alleged, accordingly,She637. that those three offenses were
penaltynot thefts which could be considered the ofunder section

chapter, 637:11,11(b) (Supp.RSA 1983).that
limine,Superior (Dalianis, J.)The Court denied the motion in

whereupon filed athe defendant motion to exclude evidence of the
prior byaforementioned convictions. After this motion was denied

brought(Bean, J.),the interlocutoryCourt the defendant this
appeal. superior followingThe court transferred the framedissues
by pursuant Supremethe defendant to this court to RSA 491:17 and
Court Rule 8:

629:1,“(1) (RSAattemptedWhether a for theftconviction
637:3) meaningRSA aconstitutes conviction within the of

penalty provision, 637:11,11(b);the enhancement RSA
(2) shoplifting (RSA 644:17, II)Whether a forconviction

meaningconstitutes a within penaltyconviction the of the
provision, supra;enhancement

(3) generalWhether the defendant’s denial of a ofwaiver
acknowledgement rightscounsel and of is tosufficient

proofsustain her burden of that the waiver and acknowl-
edgement invalid;is
(4) pleasWhether convictions based on nolo where there
is no evidence of whether the court canvassed the defend-

regarding rights waivingant the she was or possiblethe
consequences plea, acknowledgementof her and where no

rightsof or bywaiver form has been executed the defend-
ant can be used penaltyas the basis for a later enhanced
upon offense;an otherwise third theft and
(5) presenceWhether the of counsel for the defendant at

guilty pleathe a chargetime on a misdemeanor in the
district iscourt entered obviates the forneed that tribunal
formally to canvass the defendant’s awareness of those
rights being by entrywaived of plea?”the

(3) (5) byseparatelyIssues and were briefed partiesnot the and
will, therefore, Hampton,be considered v. Townwaived. Daboul of

307, 309, 1148,124 (1983); Martin,N.H. Fleming471 A.2d 1149 v.
128, 130, 584,122 N.H. 442 (1982).A.2d 585

(1) AttemptedI. Issue — Theft.
preciseThis court has not had occasion to deal with the

question of maywhether conviction of an inchoate crime used forbe
penaltyof apurposes provision 637:11,the enhancement such as RSA

11(b), felonywhich states: “Theft constitutes a B ifclass actor... the
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propertyof or services ....”convicted of thefttwice beforehas been
onurges place ato narrow constructionthis courtThe defendant

"attempted the637:11, would lie outside11(b) that theft”suchRSA
language. needstatutory a constructionSuch woodenambit of the

moreover, notstatute; Hampshire doesplaced Newon thenot be
strictlybeare tolaw rule that criminal statutesfollow the common

the criminal codetask to construeRSA 625:3. “Our isconstrued.
pro-andprovisions according importthe of their terms toto fair

81, 221,Partlow, 78, 223369 A.2djustice.” 117 N.H.State v.mote
(1977).

attemptargues anan to commitdefendant thatThe
therefore,and,equivalent itselfto the actual offenseoffense is not

can,cannot, basisattempt offense form theas the committedthat an
attempt a crime in andpenalty is substantivefor enhancement. An

attempted1983), lar­itself, 629:1, (Supp. thusof I and IV andRSA
Id., Larceny (1970).56ceny Am.is of status. 50 Jur. 2d §this

by propertheftAttempted is same elements astheft established the
637,chapter except the has not com­that defendantunder RSA

constitutingpleted Any a “substantialact or omissionthe offense.
enough trigger thethe crime” is tostep the commission oftoward

According lodged629:1, complainttheattempt I. tostatute. RSA
July 1982,in to which theDistrict Courtwith the Manchester

contendere, walkingbeganpleaded the defendantnolodefendant
paying the inpremises without for itema local businessfrom the of

dropped onpossession, and fled foot whenher then the merchandise
bypursued employee can be said that a theftof the store. It thusan

taking andcompletionfor of the elements ofestablished savewas
attemptedcarrying. anthat under these circumstancesWe conclude

necessarily purposea theft for the of deter­theft is to be considered
penaltymining prior under thethere were convictionswhether

637:11, Leftridge v.provision 11(b). Unitedof RSAenhancement
States, 1388, 1390-91 (D.C. App. 1980).410 A.2d

forgerysupra, held of av. this court thatIn State Partlow
pretenses purposesanalogous thethe of false forwas to crimecheck

Although specific waspenaltyof that determinationenhancement.
Perrin, 957, (1977),1273repudiated 117 379in Partlow v. N.H. A.2d

any felonyground forgery a and thus wasin amount wason the that
637:11,language 11(b),of which relates to mul­within RSAnot the

misdemeanors, reasoning employed thetiple infor theconvictions
remains, judg­prior regarding in ourcase what constitutes theft

byment, in anis defined RSA 637:1 reference tosound. “Theft”
of offenses: “Conductnot exhaustive enumerationillustrative and

singlechapter a offensetheft in this constitutesdenominated
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embracing separatethe such as thoseoffenses heretofore known as
larceny, larceny trick, embezzlement,by pretense,. . . extor-false
tion, blackmail, receiving property.” (Emphasis added.)stolen RSA
637:1; Partlow, 80-81, hold,suprav. at 369State A.2d at 223. We

statutory “theft,”consistent with this broad definition of that
attempted substantiallylarceny equivalentbecause is to con-the

offense, may regardedsummated it purposesbe as theft for the of
RSA and637:1 RSA 637:11.

supported by purposesThis conclusion is ofreference to the the
penalty statutoryprovision.enhanced The intendment is aimed at

affording deter,society opportunity through impositionthe to the of
incarceration, persistthose who inindividuals the ofcommission
petty Perrin, 958,supracrimes. Partlow v. at 379 A.2d at 1274. In
this context it is a of Harper upondistinction little suasion that Ms.

completedone occasion all but the intended theft.

(2) Shoplifting.II. Issue —

argument,Defendant’s shopliftingsecond herthat conviction
under RSA purpose644:17 should not be used for the penaltyof the

provision,enhancement is substantiallyamenable to the anal-same
ysis concerning attemptedas that the begintheft conviction. We our
analysis by noting “shoplifting” comprehendsthat larceny layin
language, State, 53, 58, 801,Manson v. 249 Ind. 229 N.E.2d 804
(1967), analyzedand shopliftingthat courts have pettyascases lar-

See,ceny. e.g., States,Groomes (D.C.v. United 155 A.2d 73 Mun.
App. 1959).

“shoplifting”It is true that statute,as an isoffense a creature of
statutoryand that definitions of that crime differ from those of lar-

ceny, dispensingoftenmost larcenywith theone of elements of in
order to increase the by makingdeterrent effect convictions easier.
Note, 20,32 Ind. L.J. 22 (1956-57), Fitzmaurice,and 33 State v. 126

361, 364,Super. 606,314 (1974) (requirementN.J. A.2d 608 of
Allen,intent);felonious 161,v. 1 App. 163,State 589,Ariz. 400 P.2d

(1965) (requirement591 State,of asportation); Stuckey v. 486 S.W.2d
574, (Tex. 1972) (requirementApp. want of576 Crim. of owner’s

Nevertheless, does,argue,consent). thisto as the defendant that
chapter of it iscrime is outside the theft the Criminal Code because

theft, ignores similarity“so theseunlike” the between offenses.
this,argumentsFaced such courts thatwith as some have reiterated

countenancinginconsistencythere is no in a conviction foreither
State,shoplifting larcenyor for on the same Saunders v. 8 Md.facts.

143, 644:17,148, 776,App. (1969). IV258 A.2d 779 Under RSA
1983), shoplifting(Supp. prescribed penalty the ofthe for offense

depend property, provided in RSA“shall on the value of the as
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644:17, (Supp.637:11”;furthermore, employed in IVRSA“value” as
637:2,with V.”1983) determined in accordance RSA“shall be

jurisdictionshoplifting in thus shares somestatute thisThe
statute, Therefore,chapter weof theft RSA 637.of the elements the

sufficiently priorenable a con­shoplifting like theft tohold that is
mayregarded bea conviction for theft whichfor it to be asviction

637:11,11(b).penalty purposes Seefor enhancement under RSAused
Partlow, 81, 369 at 223.v. 117 N.H. at A.2dState

(I) Based on Nolo Pleas.III. Issue Convictions—Prior
validityproperly the ofThe third issue before this court concerns

prior pleas purposefor thebased on nolodefendant’s two convictions
statute, 637:11,11(b).applying penalty RSA Theof the enhancement

charges receivingof stolenpleaded nolo contendere todefendant
August 4,1982. rightsattempted No waiver ofproperty theft onand

defendant,signed byacknowledgement rightsof form was theand
byagreed representedit is that she was counsel.but
collaterally validity ofappeal now attacks theOn the defendant

Alabama,convictions, chieflyrelying Boykinon v.priorthose two
(1969). Boykin requires the trial court canvass thethat395 U.S. 238

guilty plea to whether thein order ascertainmatter of a defendant’s
understanding consequences,plea itsof the anddefendant has a full

waivingvoluntarily intelligentlyknowingly,he is andand whether
jury, right againstrights (right bysignificant to trialconstitutional

self-incrimination, Boykin,right accusers).confront one’sand to
requirement Boykin is thesupra at The of that court242. other

adequateguiltyentertaining plea insure that ana defendant’s
anyleftof constitutional waivers is for futurerecord the defendant’s

supraappeal. Boykin, at 244.
upon prioraof collateral attack conviction suchIn the context a

Desbiens, 433,this, urges find v. 117 N.H.that we Stateas the State
that,controlling. We in case in order(1977)A.2d held that374 651

validitychallenge priora collateral to the of con-to raise successful
requiredpleas, to makevictions on nolo the defendant wasbased

conclusory allegations pleahis had not been know-thatmore than
intelligently required putingly was to into issue someand made. He

understanding plea hisregarding his of the or volitionevidence how
435,at at We said in Desbiensin Id. 374 A.2d 652.was fact deficient.

challengeplea of a col-Boykin not involve in the naturethat did a
requirementno to theattack and thus the latter case was barlateral

pleaspecificity post-convictionin“pleadingof aof some measure
challenge.” 436, atId. at 374 A.2d 653.

has met her burden under Des-that the defendant notWe conclude
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going knowingbiens of forward evidence of intelli-with of lack and
gent rights.waiver of her The claimconstitutional defendant’s sole

testimony hearing, properlyin at the motion that she was not
apprised entry pleasof fact the her nolo those con-the that after of

penalty uponvictions becould used for enhancement some future
taking,chargeconviction a is noton of unauthorized of a constitu-

375,Levey,tional dimension. In v. 122 445 1089State N.H. A.2d
defendant,(1977), apprisethis failure thecourt held that to who

pleaded guilty charge drivingsubsequently to a of while intoxicated
(DWI), subjectfurther for offensethat a conviction the same would

mandatory imprisonment, pre-her ato term of did not therebut
sumption by signing acknowledgementandcreated her of a waiver

rights knowingly voluntarilyof that she andform waived her consti-
rights. 377,tutional Id. 445 A.2dat at 1090. We have said that “[a]

only consequencesdefendant need be of the ofadvised direct his
guilty plea consequencesnotand of which are Statecollateral.” v.
Fournier, 231,230, 223, Therefore,224 (1978).118 N.H. 385 A.2d

bytestimonythe attorneythe defendant that her did not advise her
possibility penaltyof the of an aenhanced for future conviction is

without moment.
attorney hearing attemptThe defendant’s at the motion did to

Boykinintroduce other evidence to attorneyrelevant her claim. Her
entryat pleasthe time theof of her nolo testified that he did not

specifically advising rightrecall her of her to remain silent and her
right witnesses; however, testifyto cross-examine he did that the

changed pleas guiltydefendant onlyher from tonot nolo after dis-
cussing was, said,practicethe cases with him. His he in the absence

procedures requiringof filing acknowledgement rightsofthe an of
form, Court,such existedas at the Manchester District to detail for

only rightsthe applicable pendingclient those to the Whentrial. the
form required, invariablywas byhe said that he went over it line
line with client. they originallythe He testified that had prepared

trial; they callingfor gonethat had discussed witnesses and had
evidence;over the and that she had in fact submitted to him the
potentialnames of Hewitnesses. could not recall hadthat he dis-

rightcussed testimonywith her the tonot incriminate herself. This
requirement allegationsdoes not themeet that a ofdefendant’s invol-

untary unknowing rightsand ofwaiver his constitutional state the
specific plea guiltymanner in which the of or nolo contendere was in

involuntary Desbiens,understanding.fact or suprawithout State v.
437,at 374 at 653.A.2d

find, therefore,We passedthat the defendant has not the
by priorthreshold test established Desbiens for a collateral onattack
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trial,any maygrounds.upon In the Stateconstitutionalconvictions
pur-prior thenolo convictions forput defendant’s twointo evidence

statute, 637:11,11(b).invoking penalty RSApose enhancementof the
rulings superior court are affirmed.The of the

Affirmed.

All concurred.
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