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Stephen Merrill, attorney general Isaac,E. L. assistant[Andrew
attorney general, orally),on andthe brief for the State.

Green, defender,appellate Concord, byJoanne S. assistant of brief
orally,and for the defendant.

Faragi, by brief, proThomas se.

SOUTER, appealsJ. The defendant from his conviction for first
degree appeal originallyInmurder. the as docketed the defendant

through Superior [Bean, J.)claimed counsel that the Court errone-
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hearingously competencefailed to hold a on the defendant’s to
insanity. Thereafter,the defense of the defendant filed a briefwaive

alia,se, claiming,pro inter ineffective assistance of trial counsel. As
issue, evidentiary hearing ruling.andlatter we remanded forto this

remand, judge rejected ofthe same trial the claim ineffectiveOn
assistance, appealand we have the defendant’s fromconsolidated

ruling appealwith the as first docketed. We affirm.that
deal with the ineffective ForWe will first claim of assistance. rea-

below,appear onlythat will the facts about the crime itselfsons that
inrelevant on this issue were stated an affidavit which theare

theypolice appliedfiled thewhen for a warrant to search defend-
followingweapon. summaryhouse for the murder From theant’s of

the affidavit’s factual recitations we will omit the statements attrib-
uting specific provideditems of information to the whoindividuals
them, though unusuallywe do note that the affidavit was well

meticulouslyanddrawn indicated the affiant’s sources.
11, injured1982, Ronald Vachon saw the9:48 a.m. on MarchAt

groundbody at State Park inAnn Blair on the Odiorneof Valerie
Skylarkthought yellowRye he a Buick withand observed what was

top speeding 1-A. The victimnorth from the scene on Routea black
gunshotpronounced of herdead from five wounds facewas later

been,bodyplace hadhead. Near the where the victim’s theand
“CCI,”spent live rounds marked the livepolice found and .22 caliber

long-riflecontaining hollow-point police promptlybullets. Therounds
gun quartersfor a on both sides of Route 1-A for three of asearched

park, of a tidalmile north of the and later searched the bed creek
road,crossed that but without success.that

day yellowOn the of the crime the defendant owned a 1968 Pon-
days later, 15,tiac Lemans. Four on March he delivered the car to a

19, policeallowed thefriend named Truman. On March Truman to
car, they long-riflethe where found two live rounds of CCIsearch

hollow-point puthadammunition. Truman and his wife no ammuni-
in the car.tion

1982,Early in the friendMarch defendant had told a named
Pickering gun,possessed Ruger despitethat he a .22 an earlier felo-

9, 1982, Rugerny aconviction. On March the defendant showed .22
pistol to another friend named Cvetanovich andsemi-automatic de-

gunthe as “hot.” Cvetanovich noticed that it was chamberedscribed
long-rifle tripThe defendant had mentioned afor ammunition. he

Florida, agreedexpected Cvetanovichto make to but had with that
gunbe take with him. March 10it would unwise to the On the de-

gave name a false address to a storefendant his correct but clerk
bought long-rifle hollow-pointfrom whom he a box of CCI .22
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pur-ammunition. The clerk identified thelater defendant as the
chaser, police photograph.based on a

18, 1982, Florida,On March the defendant flew to where he was
day charge presentarrested the next on a unrelated to the one. At

arrest, pistolhis he did not have the with him.
20, 1982, neighbor RyeOn March a of the defendant’s in said that

“recently” gun neighbor’sthe defendant had shown the to him at the
20, Pickering theyMarch andhouse. On Cvetanovich stated that

gunhad not seen the since March 11.
police prepared foregoing information,The an affidavit with the

along indicatingwith further evidence that the defendant had lived
parents’ Rye partat his house in at all relevant times. As of the

affidavit, police drawingcompositethe submitted a that Vachon
prepared yellowhad of the face of the driver theof car. The draw-

ing photographs face, althoughresembled of the defendant’s the af-
disclosedfidavit that Vachon had not identified the defendant from

array.photographica
affidavit, justice Rye Municipalon theBased the of the Court

parents’issued a warrant to search the defendant’s house for the
pistol police executingand ammunition. While the were the warrant
the defendant called his father from Florida. When his father men-

search,thetioned the defendant told his father where he had hidden
gun police. did,the and instructed his father to tell the The father

police gunand the found the where the defendant had said it would
expert gunbe. A ballistics testified at trial thethat defendant’s had

expelled spentthe rounds found at the scene of the crime.
suppress gunThe defendant’s trial counsel did not move to the as

evidence, because, testified, analysisas he later his of the law and
suppressthe evidence surelyconvinced him that a motion to would-

decision,For thisfail. the defendant now seeks a new trial on the
ground of ineffective Heassistance of counsel. rests his claim on
both the sixth amendment to the of theConstitution United States

I,part Hampshire.and article 15 of the Constitution of New See
959, 961-62, 266,Staples, 121 (1981).State v. N.H 431 A.2d 267 For

226,Ball, 231, 347,reasons stated in State 124v. N.H. 471 A.2d 350
(1983), independentlywe consider the defendant’s claim first and

Constitution, citingunder the SupremeState decisions of the Court
jurisdictions onlyof the andUnited States of courts of other for

analyzinghelp decidingin Michigantheir and the State issues. See
3469,Long, (1983).v. 103 S. Ct. 3475-76

rightBoth Constitutions measure the defendant’s to assist­
objective compe­ance of counsel under an standard of reasonable

Perrin, 703, 705, 1192,Breesttence. v. 125 484N.H. A.2d 1194
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2052, 2064-65, reh’g(1984); Washington, 104Strickland v. S. Ct.
Potter, 257,denied, (1984); Abbott v. 125 480104 S. Ct. 3562 N.H.cf.

(1984) (special when counsel’s conflict of interest isA.2d 118 rule
Reviewingalleged multiple representation case).in courts start

strong presumption that counsel’s conduct falls within thewith the
bearingpractice, supra,of Breest v. Perrin inlimits reasonable

variety strategicof and tactical decisions thatmind the limitless
supra.Abbott Pottercounsel must make. See v.

objec­professional competenceEven when falls below that
standard, however, a defendant must also demonstrate that hetive
actually thereby,prejudiced he to ahas been before is entitled new

Perrin, 705-06, 1194-95;supratrial. Breest v. at 484 A.2d at cf.
supra. IfAbbott v. Potter the defendant is unable to demonstrate

prejudice, perform­such we need even decide counsel’snot whether
competence.ance fell below the standard of reasonable Strickland

Washington, supra prejudice,v. at 2069-70. On this issue of counsel
Staples suprafor the.defendant has read earlier v.our case of State

shifting beyondprovethe burden to the to aas State reasonable
any deficiency harmless,representationdoubt that of was once such

deficiency recently, however,a had been established. More we have
Washington supra,thefollowed standard set out in Strickland v.

“that the burden rests on the defendant to demonstrate ‘that there is
probability that, unprofessionala reasonable but for counsel’s

errors, proceedingthe result of the would have been different. A
probability probabilityreasonable is a sufficient to undermine con­

Perrin, 706,suprafidence in the outcome.’” Breest v. at 484 A.2d at
(quoting Washington, supra1194-95 2068).Strickland v. at

prejudiceWe address the issue of first. On the facts of this case
probabilitythe defendant could not araise reasonable of a different

demonstrating gun,outcome without that the and the ballistics
analysis gun,based on the examination of the could have been

may focused, then, byexcluded from the Theevidence. issue be con-
sidering suppress gunwhether a motion to the as the fruit of an
unlawful search would have been successful.

An applicationexamination of the State’s for the search war­
light applicablerant in the theof constitutional standard convinces

suppressus that a motion to would have had no merit. The State
support applicationmust an for a search warrant “with evidence of

probable issuing magistrateincause order to demonstrate to the
finding incriminatingthat there is a substantial likelihood of evi­

place Maya, 590,dence at the 596,to be searched.” v. 126State N.H.
1139, (1985); Marcotte, 245, 248,A.2d 1144493 State v. 123 N.H. 459

278, (1983).A.2d 280
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presentin the satisfied thisThe affidavit case standard. At the
case,magistrate personthe issued the warrant in this a oftime

drawingordinary justified followingwould have been in thecaution
inferences from the affidavit summarized above: the defendant

carelesslyweapon, which he had inowned the murder loaded his car
murder;purchased daythe before the he shotwith ammunition the

car;and fled from the scene in his after the murdervictim he
exhibiting gun, disposebecame cautious about the but he did not of

him; gun probablyor take it to Florida with the was in theit house
the at time of the murder.where defendant lived the

anydisputeThe defendant does not the soundness of of these con-
except last, days gunthe that nine after the murder theclusions was

only authorityprobably at the defendant’s house. The defendant’s
challenging followingthis inference the statement fromfor is the

Charest, 1015, (1stin v. 602opinion United States F.2d 1017 Cir.
1979):

unlikely“Common sense tells us that it that a mur-is
guninderer would hide his own home a used to shoot

victim],someone. If defendant shot as the affidavit[the
states, things getone of the he would do tofirst would be

gun. handgun easilyrid of the The could have been dis-
posed permanentlyof within a short time after the crime.
It is not reasonable to infer that defendant drove [home

casually placed weaponfrom the crime and then ascene]
than into awhich had fired more one bullet man on the

onlyshelf in his closet. Ballistics is not an accu-bedroom
science,rate it is also well known.”

For,misplaced, spiteThe defendant’s reliance is however. in of
great Appeals Circuit,respect the of theour for Court for First we

accept quotedto the statement as a reflection of theare unable crim-
ininal mind in the case before us. The defendant Charest was sus-

shooting acquaintance presencepected of a known in the of three
witnesses, expected police tryand he would have thetherefore to to

gun. case, however, positiveconnect him with a In this there is no
seen, daysthat he had and fourindication the defendant knew been

possibilitythe murder he was so cavalier about the of identifi-after
examiningapparently pos-cation that he sold his car without it for

evidence, ammunition,like the live rounds of that could linksible
case, then,him to the crime. Whatever one’s view of the Charest it is

pointon here.not
Rather, generalizationpersuadedwe are that a different fits these

facts:
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object weapon used in thethe of the search is a“Where
item at the offender’scrime . . . the inference that the [is]

especially compelling, in thoseat least casesresidence is
perpetrator the victim has beenwhere the is unaware that

identify police.”him to theable to
LaFave, Seizure, theand A Treatise on Fourth1 W. Search

3.7, (1978).at 709Amendment §
generalmerelyinterpretation is the extension of the rule thatThis

for inplaces are more convenient than one’s residence use“[f]ew
hiding of aplanning activities and fruits crime.” State v.criminal

Moran, 10, 17, 879, (1982) (quoting141 444 A.2d 882 UnitedVt.
Green, 222, (5th 1981)). isF.2d 226 Cir. The same trueStates v. 634

crime, gener-“people pistolsof who ownof instrumentalities since
Steeves,ally keep persons.” States v.them at home or on their United

case, course,present of the33, (8th 1975). In like-Cir. theF.2d 38525
stronger lightgun the in thethe house was allthe was atlihood that

knowledgeefforts to find it and the that the de-of the unsuccessful
in Florida.did not have it when arrestedfendant

Thus, unquestionablyconclude that the affidavit estab­we
gunprobable thelished cause to believe that the was at defendant’s

analysishouse. The and the be no different underresult would the
amendment,fourth and we therefore will not discuss the federal

separately. Ball, 232,124claim See State v. N.H. at 471 A.2d at 351.
these conclusions we need not consider the State’sGiven alternative

arguments bythat the defendant had to the searchconsented direct­
ing produce gun,his father to the warrant was validthat the as a

ammunition, gun anywarrant to search for or that would inthe case
impeachment responsebeen inhave admissible as evidence to the

testimony.alibidefendant’s

gunSince we have found the thewarrant valid and admissi­
ble, prejudiceit follows that the defendant cannot demonstrate
resulting motion,suppressionfrom a failure to file a and in the

any prejudice possibilityabsence of such there is no of a new trial on
grounds of ineffective assistance of counsel. We therefore need dis­

further,cuss this issue no and leave it with the observation that the
analysisdefendant’s trial counsel deserves credit for a sensible of

suppression moneythe issue and a refusal to waste time and in
pressing hopeless suppress.what would have been a motion to

Having callingthus concluded that defense counsel no errormade
trial,for a new we turn to consider the defendant’s second claim on

judgeappeal, acceptingthis that the trial inerred the defendant’s
insanity rightwithdrawal of the hisdefense and waiver of to the
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segment pressingof a trial on that Insecond bifurcated issue. this
claim, argumentrelies on federal cases and makes nothe defendant

accordingly anythe Constitution. We treatfor relief under State
proceed applicationclaim waived and to consider the ofState as

only. 428, 432,Reynolds, 124federal standards State v. N.H. 471
1172, (1984).A.2d 1173-74

Initially irregularityprocedural presentwe must note the of our
trial,consideration of this claim. At the defendant chose to waive

trial,insanity soughtthen he has not a newthe defense. Since a
insanity, any by proceedings.relief collateralbelated trial on or He

judgesimply position trialtakes the here that the committed error
failing sponte inquireby sua toto act further than he did into the

competency to waive that defense. The defendantdefendant’s has
not, however, authorityany absolvingcited federal him from a

obligation plead constitutionallythreshold to that his waiver was
go supportevidence intainted and to forward with of that claim. See

Estelle, 750,Zapata (5th 1978);v. F.2d 751-52 Cir.585 State v.
LaRoche, 127, 131, 631, (1977).117 370 A.2d 633-34 WhileN.H. it

proper issue,would therefore for us to decline to rule on thebe see
307, 309, 1148,Hampton, 124Daboul v. Town N.H. 471 A.2d 1149of
position(1983), we understand the defendant’s to be that the exist-

ing record would entitle him to a new trial or belated trial on insan-
ity. position,is no inSince we are satisfied that there merit this we

now, portionwill consider it rather than remand or dismiss this of
appeal proceed superiorthe with leave to further in the court.

relating may briefly.The facts to this issue be stated The defend-
originally gave plead insanity defense,ant notice of intent to aas see

628:2, (Supp. 1983), requestedRSA III and that the trial be bifur-
separate guilt sanity.cated for of anddeterminations See Novosel v.

115,Helgemoe, (1978).118 384 A.2d 124 After theN.H. verdict of
counsel,guilty with histhe defendant conferred who advised him to

insanityproceed partwith the second of the trial on the defense. The
defendant, however, todecided withdraw his claim of the affirma-

insanity and, therefore, parttive defense of to waive the second of
After counsel hadthe bifurcated trial. informed the court of the

decision, judge questioned the defendant and his counselthe trial
about it.

describing colloquies detail, helpfulBefore these in it will be to
consider the constitutional standard that the defendant invokes to
support inquiryclaim trial court anhis that the made insufficient

competence acceptinginto the defendant’s before the withdrawal of
uponthe defense and waiver of further trial. He relies Pate v.

Robinson, (1966), process requires383 357 for the rule that dueU.S.
inquire sponte competencea sua iftrial court to into a defendant’s
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385,doubt,” orid. ata “bona fidethe court raisesevidence before
tois unfitbelieve that a defendantcause” to“reasonableconstitutes

162,Missouri, (1975).Drope 420 173proceed, v. U.S.
read, however, Drope passed on constitu-Strictly thePate and

competency;inquiring intoprocedures foradequacy of Statetional
process.of due Statestandardsdid not set thresholdthose cases Cf.

912, (adopting716, 725, (1983)Bertrand, 914123 465 A.2dv. N.H.
requirement of the Stateaffirmativeapproved in Pate as anthe rule

case, theany if is followedthat PateConstitution). In it is clear
processrequirements will be satisfied.of federal due
necessarily ofdepends on the contentapplication of PateThe

determiningstandards, however; defining andthose forfurther
demandinghigher the standardcompetence For and moreitself. the
required to rea-competence, be raise aless evidence wouldof the

givencompetence a defend-the ofor bona fide doubt aboutsonable
States,Dusky 402v. United 362 U.S.Thus the defendant citesant.

competent stand trialis to(1960), for the basic rule that a defendant
degreeattorneyhis with a reasonable(1)if he is able to consult with

understanding, (2) has well as fac-he a rational asof rational and
againstunderstanding Butproceedings him. Id. at 402.of thetual

goes beyond Duskythe to claim the of what hedefendant benefit
higher standard, by arguing anybelieves is an even that waiver of

insanity right,the defense is a a whichwaiver of constitutional
ability amongrequires the “to make a reasoned choice the alterna-

presented consequencestives and to ofunderstand the nature and
States, 512, (9thChavezthe waiver.” v. United F.2d656 518 Cir.

1981).
rule,By invoking the standardthe Chavez that constitutional

question,competence in the defend­of varies with the trial decision
authority.great weightto ofant asks us to run counter the federal

denied,1,Helgemoe, (1st Cir.),4 cert. 439 U.S.See Allard v. 572 F.2d
(1978). Appeals858 In Allard the Court of for the First Circuit

Duskyrejected competence stand trial is notthe claim that to under
guilty, rejectednecessarily competence plead theto and we likewise

Perrin, 88, 94,possibility Roya in 441of dual standard v. 122 N.H.
1151, separate(1982). that forA.2d 1155 We believe a standard

insanityjudging competence equallyto would bewaive an defense
proc­purpose applyingof federal standards of duefor theerroneous

guiltyrights by pleaimplicated a are notofThe waiversess.
significantsimpler a theto understand or less to defendant than

insanityimplications of to toa decision withdraw a defense of and
part wewaive the second of a bifurcated trial on that issue. Thus

againstDusky provides appropriatehold that the standard which
competencethe existence of reasonable doubt about must be
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not, however, holding,caseassessed. The before us does turn on this
competence,for the result would be the same whether we assessed

actions, Duskythe orand court’s under under Chavez.
background, questionsWith this we turn to the threshold of

judgewhether and to what extent the evidence before the trial ever
put competence is,in That did theissue. evidence create a bona fide

ordoubt amount to reasonable cause to doubt the defendant’s com-
petence?

only raising any questionthis the compe-In case evidence about
judgetence was the own todefendant’s statement the trial at the

insanityhetime indicated his or ofwithdrawal waiver the defense.
judgethe ifWhen asked the defendant was under the influence of

any drugs, possible.”alcohol or the defendant answered “It’s On
questioning eight earlier,further toldhe the court that hours about

eight morning, marijuanao’clock that he had smoked and taken a
drug identify.that he could not

questionable statements, standingthinkWe it is whether these
alone, raised either a fidebona doubt or reasonable basis to doubt

competence,the defendant’s webut are satisfied that there could
beenhave no reasonable doubt after a consideration of the full evi-

dentiary bearing competence.onrecord the defendant’s The trial
judge reports psychiatristshad’ before him of two who had exam-

competent.ined the defendant before trial and himhad found
Defense counsel stated on the record hethat had been in close con-

precedingtact with forthe defendant at least the six onhours the
day questionin and had noticed no unusual behavior. He stated that

knowledge drugsto his the defendant had taken no or alcohol that
thinking opinionwould affect his and that in his the defendant was

drugsanyunder“not the influence of or intoxicants.” Counsel stated
affirmatively appeared “rational,that defendantthe to be able to
converse, questions respond appro-understand to them[and]
priately.” testimony perhaps significantofThis counsel is the more
because, noted, disagreedas counselwe with the defendant’s deci-

defense,insanity against doingtosion waive the and had advised so.
record, thoughThe defendant’s own onstatements the not exten-

sive, nothingdo to weaken the force of this Heevidence. stated that
defense,insanity doinghe the he ofwaived that was so his own free

doing.will and hethat believed he knew what he was After the
colloquy drugs, judgeabout the if heasked understood that he was

raising insanity by asking trial,”of“not the defense for a bifurcated
affirmatively.and the defendant answered

summary, judge onlyIn trialthe had before him a tentative
speculation mightthat the underdefendant be the influence of
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opinionthis, testi-drugs. against factual anddefense counsel’sAs
any influencesuchmony defendant was not underthat theindicated

from what two exam-was not differentconditionand that his mental
The defendant’s ownining psychiatrists found before trial.had

judge ablesuggested impairment. wasno Theresponses courtto the
light thehis ofin the of observationof this evidenceto assess all

through days con-of trial. Westand fiveon and off thedefendant
doubt aboutevidence raised no reasonablethis that theclude from

Dusky We seejudged or under Chavez.competence underwhether
anyinquiryjudgeargue carried thethe should haveno basis to that

findingfurther, supportsrecord the court’swe hold that theand
knowingly”intelligently“voluntarily and andthat the defendant
segmentright insanity the ofto and to have secondwaived his claim

on that issue.a bifurcated trial

concluding opinion, the defendantthis we note thatBefore
raising appellatepro his counselfiled his own se brief issues that

defi­argued counsel had beenHe that trialfound to no merit.have
photograph,afailing object introduction of certainin to to thecient

witness,surpriseobject supposedly to cross-­testimony from atoto
investigate case con­effectively to the orandexamine one witness

of thesesufficiently the defendant before trial. Somesult with
recognize thearguments obviously torest on the defendant’s failure

recog­the standardof tactics that Stricklandlatitude on matters
necessary, toof merit warrantas none them has sufficientnizes and

Finally, argues trialthat theextended discussion. the defendant
allowing expert to tes­in an medical witnesscourt committed error

tify possibility on victim’s handthat certain wounds theabout the
by Ruger pistol during wit­impact a .22 recoil. Thewere caused of

ness, however, only withthe wounds were consistenttestified that
bytheyimpact that could have been causedon recoil and admitted

qualifications,scope his andHe not exceed the ofother means. did
there was no error.

Affirmed.

All concurred.


