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costs, potential impactthe[and] of those patientcosts on
charges.” RSA 151-C:6,111(b)(2)(Supps. 1983).1981 and

findingsTheC. must be free of internal contradiction.
agencyD. The must applicationdiscuss the provisionof the of

plan,the 1981 quoted above,State among applicantsthat as
provide equivalentwho will care of quality, applicantthe with

“priced”lower “encouragedservices should be expand.”to

affirmed;No. 83-J+27
No. vacated and remanded.83-UUU

All concurred.

Strafford
No. 83-457
No. 84-051

HampshireThe State of New ex rel.
Ronald A. McLellan

v.

Cavanaugh,Richard Sheriff & a.

HampshireThe State of New

v.

Ronald A. McLellan

5,August 1985



34



35

Stephen Merrill, attorney general Muh,E. (Robert attorney,B. on
bybrief),the brief for the State.

Duggan, defender,appellate Concord,James E. byof brief for the
defendant.

Souter, appealsJ. These are consolidated from the denial of
sought byrelief that A.Ronald McLellan separate pleadings:three

petition for corpus,a writ of habeas a motion to dismiss an indict-
charging aggravatedment assault,him with felonious sexual and a

“expunge” psychiatricto reportmotion a from sentencingthe order
charge.him after conviction on that The defendant rested each

request 191-day delayon a filing pre-sentencein psychiatricthe
report case,in statutorythe criminal in violation of the mandate

psychiatricthat such a completed daysevaluation be within 90 from
requiring (repealed by 1983,the order it. RSA 173-A:3 206:1).Laws

We affirm.
January 13, 1983, pleaded guilty aggravatedOn the defendant to

assault, 632-A:2,felonious sexual RSA in return for a recommended
years,of pretrialsentence three to ten with credit for confinement.

superior accepted pleaThe court sentencingthe but deferred until
completion psychiatric bearingof questiona evaluation on the

dangerouswhether the defendant was a sexual offender under RSA
chapter (repealed 1983). Although173-A (repealedRSA 173-A:3
1983) completion daysmandated of such an evaluation within 90 of

it,requiringcourt’s report bythe order no had been filed October
17, 1983, petitionthe date of the defendant’s for a writ of habeas

seekingcorpus delay. dayrelease because of the On the set for hear-
ing petition, 21, 1983,the psychiatristOctober report,the filed the

Judge (Contas, J.)and the Trial petition.dismissed the
Thereafter, part proceeding,as of the criminal the defendant

delay seekingrelied on the in relief under motions to dismiss the
charge against him, previouslyto which pleaded guilty,he had and

expunge tardy report.to the SuperiorThe (Temple, J.)Court denied
these motions and 28,sentenced the defendant on December 1983.

statedHe that he would report determiningnot consider the in the
sentence, which he then originalordered in accordance with the
plea agreement, giving alreadycredit for did,the time served. He
however, reportorder appendedthat the sentencingbe to the order

any subsequentand recommended parolethat predi-order of be
on helpcated the need to controllingthe indefendant his behavior.
appealsThese followed.

The defendant statutory groundsraises both and constitutional in
support seeks,of the relief uphe will statutoryand we take his
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1983) provided(repealed173-A:3notes that RSAfirst. Heclaim
provi-with itsin accordancepsychiatric examinations orderedthat

arguesdays.” that suchHethan 90to “take not moreweresions
delay completingin anmandatory that alanguage in the sensewas

sentencingstatutory period deprived abeyond theexamination
alternative,or, in thethe defendantjurisdiction to deal withofcourt

authority theto consideror the State ofdeprived the courtsomehow
quotedAssuming lan-that thetardy report of such an evaluation.

mandatory directory,rather thanmay rightly asguage be classified
379, 1351, (1983),W., 377, 1352 it469 A.2dRobyn 124re N.H.see In

jurisdictionallanguage creates anecessarily thefollow thatnotdoes
claims. Id.any that the defendantof the sensesinlimitation

justimpose such ahave, course, legislative intent toof foundWe
holdingmandating limits fortimejurisdictional limitation when

In re Russellhearings delinquency cases.adjudicatory in or CHINS
260, 268, 934, (1980). are unable toC., But we414 A.2d 938120 N.H.

imposed ato furtherany the mandate issuch intent wheninfer
objective. the beneficentFor in that eventdispositionalorremedial

per-to loseif the court wereobject be defeatedof the statute would
Robynsatisfy In rejurisdiction a time limitation.for failure tosonal

Doe, 719,1353;381, 126 N.H.W., see In resupra 469 A.2d at Janeat
(1985).1293495 A.2d

object ofapparentlatter rule. Thefalls within theThis case
to allowrequiring psychiatric examinations wasstatutethe former

problem the defendantpsychological ofthetrial court to addressthe
214,Miller, 119v. N.H.crimes. See Grindlecommitted sexualwho

psychological evalua­post-conviction(1979). the400 A.2d 787 Since
guilt inno­of orbearing the determinationor effect ontion had no

not,statutory period shouldcence, beyonddelay the evaluation
validitybearingmore, any of the convictionon thehave hadwithout

bearingapparent on the sound­delay had nolikewiseitself. Since
evaluation, delaypsychiatricany in thereachedness of conclusions

might makeany use that the Stateeffect on thenot have hadshould
Thus, no reason to vacatethere isreport an evaluation.of a of such

deprive the and theadjudication, or to Stateapparentlyan sound
may inreportand haveany examinationvalue that thedefendant of

promptfor evaluations wasmandateIt follows that thethe future.
requireexercising power dila­by tothe court’sto be vindicatedone

bydeadlines, sappingrather thantory psychiatrists statutoryto meet
W., supraRobynguilty reInpower over defendants. Seethe court’s

381, at 1353.at 469 A.2d
jurisdictional,concluding are nottime limitationsthat theIn so

so as toignored obligation construe atowe have not our statute
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unconstitutionality,avoid possible.where that Smag-is StateSee v.
ula, 663, 666, 608,117 N.H. (1977).377 A.2d reading610 Our of the

producesstatute case,no however,unconstitutional inresult this as
an examination of the defendant’s constitutional claims will reveal.

We first Constitution,consider issues raised under the State see
Ball, 226, 231,State 347,v. 124 N.H. citing471 A.2d (1983),350

authority jurisdictionsfrom solelyother for helpfulnesstheir in
making analysis.our own Michigan Long, 3469,See v. 103 S. Ct.

(1983).3476 The defendant’s State constitutional whollyclaim is not
clear, webut arguingunderstand him to delaybe that the in sen-
tencing, large bypartcaused in delay completingthe in psychi-the

evaluation,atric rightdenied him his speedy dispositionato of his
part I,case in violation of article 14 of the Constitution of New

Hampshire.

Conceptually, possible speedy dispo­it would to abe consider
14, guarantee justicesition issue either under article with its of

“promptly delay,” guaranteeand or the ofwithout under broader
15, generallyprocess interpreteddue under article which we tohave

impose requirement ofa fundamental fairness. See Claremont v.
Truell, 30, 36, 581, (1985).126 N.H 489 A.2d 586 We think clar­that

by consideringity will be served the under article Thatissue 14.
provision speedy requirement,is the source of the State’s trial State

Langone, 49, 51, 731,v. (1985);127 N.H. 498 A.2d 733 v.State
White, 687, 688, 872, (1976),116 N.H. 873366 A.2d and there are

analogies guaranteeclose between underlie theconsiderations that
speedy support speedy dispo­of trial and those that demand forthe

sition.

guarantee speedyof preventThe trial serves to undue and
incarceration,pretrialoppressive anxietyto minimize the that

accusation,public long delayattends to risk aand limit the that
might abilityimpair the of the accused to defend himself. United

Ewell, 116, (1966). speedy disposi­States v. 120 A383 U.S. call for
tion after trial similaraddresses concerns: that indefinite incarcera­

length sentence;tion acould exceed the of fair that extended and
uncertainty disposition destroy opportuni­indefinite about could the

ty perceive guiltrelationshipfor a fairdefendant to a between and
penalty; delay completing processin preju­and that trial couldthe
dice both the State and the ifdefendant a retrial should be ordered

appeal.on

similarity policyThe of setsthese of considerations con­
right reasonably speedy dispositionvinces us that a to a should be

recognized 14, complementunder article aas to the defendant’s
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however, findingcaution, that in thisright speedy trial.to We
suggestrights, to that awe do not intendfor bothcommon source

remedyrequireright disposition the ofspeedyto willviolation of the
right speedyappropriate of the tois for violationdismissal that

trial.

Because, again, policy objectives behind boththe similarof
rights,speedy that a similarspeedy disposition we believetrial and

rightsanalytical govern applicationthe of these toapproach should
number,letter,no or blackas there is blackconcrete cases. Just

White,claims,evaluating see v. 116speedy trial Stateforstandard
514,Wingo, 521873; 407 U.S688, v.at A.2d at BarkerN.H. 366

determining the(1972), no rule for whetherthere can be mechanical
ques­infringed.right disposition In each case thespeedyto has been

necessarily delaythe has been unreasonable.tion must be whether
analysisby followingit the announcedAnd in each case we answer

it,Barker, looking length delay,by of the for theto the the reasonin
demanding greater promptness,or inaction inactiondefendant’s

prejudice Wingo, atthe Barker v. 407 U.S. 530.and caused.

length delaysignificance dispositionin mustof the ofThe
delaypenalty.potential While the herein relation to thebe assessed

potentially one-­days, penalty seven and191 the minimum waswas
three-yearyears, plea agreementthe for a minimum.half and was

daysdelay pre­against periods, 191 notthese the of wasMeasured
53,Quinlan, 51,122 440sumptively prejudicial. v. N.H.See State

13, 14 (1982). proceed to consider the otherWe will nonethelessA.2d
impression.in this firstBarker factors case of

opportunity forwe no to evaluate the reasonIn this case have
delay, turnapparentnot on Therefore wefor it is the record.the

timing makingin his demandto the ownnext consider defendant’s
days objectingnoteworthyspeed. he waited 187 beforefor It is that

lengthfiling corpus.delay by petition While thehis for habeasto the
may inacquiescence dispositive, be consideredthis is not itof

giveweight any prejudicedetermining to indication ofhow much
State,delay.resulting v. 582defendant from the See Gonzalesto the

630, (Alaska 1978).634-35P.2d
us, however, prej-ofwe find no such indicationIn the case before

suggests asNothing will serve so much athat the defendantudice.
longer delay. the minimum termday He receivedas a result of the

sentencing hadplea bargain, at of hefor in the and the timecalled
parole eligibil-requiredperiod for earliestserved more than thenot

suggested prejudicedAlthough that he wasity. hasthe defendant
him to so-did not entitlepre-sentence incarcerationbecause his
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credit, sugges-good-time (Supp. 1983),called see RSA 651-A:22 this
relationship good-time creditstion misconceives the between and

651-A:22,felony (Supp. 1983),in cases. RSA IIIthe sentence Under
good-time only disciplinary period,credits reduce the additional

651:2,felony (Supp. 1983),to sentences under RSA Il-e andadded
do notmaximum term of such a sentence. Good-time creditsthe

term, governspracticalminimum which as a matter areduce the
prisoner’s release date. Since the trial court was careful not to

any disciplinary exceptimpose period on the of the three-balance
served,already delay sentencingyear time the inminimum less did

eligibility prejudice.parole hisnot affect the defendant’s date to
Any prejudice maximum termclaim of from a failure to reduce the

entirely speculative.isof the sentence
only prejudiceapparent from the motionThe other claim of arises

attachingjudge’s reportexpunge to trial order theto and relates the
order,sentencingpsychiatric for considera-of the evaluation to the

by private suggestsprison The defendant thatand authorities.tion
report’s prior, unprosecuted prej-disclosure of sex offenses willthe

early (Supp.parole 1983).udice his chances for under RSA 651-A:6
however,argument, reportconfuses the content of the with itsThis

timing. report may oppor-harm do to the defendant’sWhatever the
reporttunity parole has no with thefor causal connection the date

not, therefore,signed. prejudi-reportwas The use of the would be
purposes analysis, suppression reportfor of a Barker and of thecial

right speedy disposition.could not serve to enforce the to

prejudice flowing delay,Since we find no from the we do
delay remedynot find the so unreasonable as to call for a under

14, and we turn to the defendant’s claims under the Constitu­article
Here, clear,again, position verytion of the United States. his is not

although broadlyspoken equal protectionand he has of and due
rightprocess, speedy disposi­him hiswe understand to focus on to

right speedytion as an element of his to trial under the sixth and
Carolina,Klopferfourteenth amendments. See v. North 386 U.S.

213, (1967).221-22

Although recognizing speedywe read the federal cases as a
disposition right, establishingwe those asread cases the same

14,applied leadingstandard that we have under article and to the
Supreme goneresult. If thesame Court has no further than to

arguendo right speedy sentencing,that isassume there a to Pollard
States, 354, (1957),352v. United U.S 361-62 the lower federal

“strongcourts have nonetheless taken this as indication” that the
applicationsixth amendment has to the time between conviction and

sentencing. Ctr.,Brady Superintendentv. Anne Arundel Co. Det.
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State,1307, 1310 (4th 1971); v. 582 P.2d atCir. see GonzalesF.2d443
Supreme reviewedCourt in Pollard theWhile thenn.5 & 6.632

delay purposeful oppressive,by asking orwhether the wasclaim
361,States, at later federal cases havev. 352 U.S.Pollard United
framework, see,analytical e.g.,Wingo Gable v.applied the Barker v.
denied,(5th Cir.), (1978);975Massey, cert. 435 U.S.566 F.2d 459

Reese, (6th 1977); v.F.2d 1246 Cir. United StatesStates v. 568United
emphasizedTortorello, (2d 1968), have theCir. and391 F.2d 587

prejudice whenever it is nota defendant to demonstrateburden on
supraBrady Superintendent,implicit v. atin the circumstances.

Thus, analysis appropriateBarker is inwe conclude that a1310-11.
claim,assessing thethe federal claim as well as the State with same

in instance.result each
corpussuperior properly and the motionsThe court denied habeas

expunge.to dismiss and to

Affirmed.

All concurred.
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