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State,1307, 1310 (4th 1971); v. 582 P.2d atCir. see GonzalesF.2d443
Supreme reviewedCourt in Pollard theWhile thenn.5 & 6.632

delay purposeful oppressive,by asking orwhether the wasclaim
361,States, at later federal cases havev. 352 U.S.Pollard United
framework, see,analytical e.g.,Wingo Gable v.applied the Barker v.
denied,(5th Cir.), (1978);975Massey, cert. 435 U.S.566 F.2d 459

Reese, (6th 1977); v.F.2d 1246 Cir. United StatesStates v. 568United
emphasizedTortorello, (2d 1968), have theCir. and391 F.2d 587

prejudice whenever it is nota defendant to demonstrateburden on
supraBrady Superintendent,implicit v. atin the circumstances.

Thus, analysis appropriateBarker is inwe conclude that a1310-11.
claim,assessing thethe federal claim as well as the State with same

in instance.result each
corpussuperior properly and the motionsThe court denied habeas

expunge.to dismiss and to

Affirmed.

All concurred.
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Burns, Bryant, P.A.,Hinchey, (AnthonyCox & Shea of Dover A.
orally), plaintiffs.on and for theMcManus the brief

Smith, attorney general Ludtke,Gregory (LeslieH. assistantJ.
attorney general, orally),andon the brief for the State.

Soule, Leslie, Zelin, (GeraldBronstein & of Salem M. Zelin on the
Regionalorally),and for the Timberlane School District.brief

KING, questions thisC.J. This case concerns two certified to
bycourt the United States District Court for the District of New

J.). questionsHampshire (Loughlin, for our considera-The certified
right sovereign(1)tion are: “Has the State waived its to assert

immunity any responsibility funding theto claims of financial for
bynon-public placement adop-educational of disabled children the

186-A,and RSA nowtion of P.L. 94-142 U.S.C.[20 §§ 1401-1461]
186-A, 186-C,186-C”; (2) now aand “Does RSA constitute waiver of

immunity from a suit inthe State’s eleventh amendment Federal
court?”



43

in whichquestions contextin thecertifiedtheseanswerWe will
districtcurrently pending the federalbeforeactionthey in thearose

educationally handicappedaction, parents of antheIn thatcourt.
defendants, including Robert Brunellesuing number ofare achild

Hampshire), theof Newfor the Stateof Education(Commissioner
Education, theEducation, ofBoardthe StateDepartment ofState

Regional Dis-Schoolthe TimberlaneHampshire, andof NewState
offor the costrequesting reimbursementparents aretrict. The

handi-school forprivatemaintaining in a residentialchildtheir
hasthe Stateconsider whetherwill thereforecapped children. We

immunity toimmunitysovereign amendmentand eleventhwaived
handicappededucationally children.by parents ofthesuch suits

notingby thisquestion that isbegin of the firstour discussionWe
sovereignitshas waivedquestion whether this Stateofnot a

controversyInstead, liability isliability. inimmunity thetortas to
funding non-publicresponsibility for thestatutory “financialthe
Therefore, the certifiedplacement of disabled children.”educational

stemming fromagainst itsthequestions involve actions State
statute, (cur-ch. 186-Aspecial education RSAof theadministration

(Supp. 1983)).rently at ch. 186-CRSA

byimmunity accomplishedsovereign must beofA waiver
554,Justices,Opinion 493 A.2dlegislative the 126 N.H.action. See of

632-33,627,State, A.2dCity 474(1985); Berlin v. 124 N.H.1182 of
(Supp. 1983);1025, (1984); RSA 491:8.see also RSA 99-D:l1028

however,immunity,sovereign have beenstatutory ofwaiversSuch
190,Brosseau, 184,strictly 470 A.2dv. 124 N.H.construed. State

93, 96,Banas,869, A.2d(citing v. 119 N.H. 399(1983) Chasse873
whether,Thus,608, and to what(1979)). in order to determine610

extent, sovereign immunity respectwith to claimshas been waived
expresshandicapped, thewe must examineeducation for thefor

(Supp.(currently RSA ch. 186-Cprovisions of ch. 186-A atRSA
1,July to as the1981)) (hereinafter referred State1983) (effective

statute).
adoptempowers education to rulesthe board ofThe State statute

specialof edu-concerning aspects of the thevarious administration
appeal processincluding developmentprogram, the of ancation

16, (Supp. 1983). Pur-IVschool district decisions. RSA 186-C:from
statutory grant, Education hasthe Board ofthissuant to State

safeguards parentsprocedural to andadopted providewhichrules
“rightchildren, includinghandicapped the tolegal guardians of

regardingany the identi-appeal of the local school districtdecision
Program, provisionfication, evaluation, of aIndividual Education

education,free, placement of the education-appropriate public or
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Hampshireally handicapped student. . . .” New Standards for
Handicapped Students,the Education of 1125.01(a) (1981).ED

complaint, impartial processThese for a an hearingrules allow due
procedure, appeal procedure education,anand to the board of id. at

1127,chapter provide byED and that the “decision made the State
final, partyBoard of is a appealsEducation unless to civil court.” Id.

1127.03(g).at ED

law is“State silent as to how review of the State board’s deci­
may obtained,”sion in these matters be Petition Milan School Dis­of

trict, 227, 231, 270, (1983),123 N.H. 459 thisA.2d 273 and court has
twice to review peti­refused the board of education’s decisions on

Instead,oftions for writs “peti­certiorari. we have that theheld
may proceed superiorintioner the court or in the United States

Hampshire.”District for theCourt District of New Petition Dar­of
W., 238, 241, 1307,lene (1983);124 N.H. A.2d469 1309-10 see Peti­

District, supra 233, 274;tion Milan School at at459 A.2d In reof
B., 784, 788, 567,Laurie (1984). Therefore,125 N.H. 489 A.2d 570

appropriate remedy, statute,the theunder State is the use of the
appeal process byadministrative auntil final isdecision rendered

education, by appealthe board of followed an either to the State
superior or to thecourt federal district court.

Disputes expensesover who the costbears of educational
by exhaustingshould be first procedureresolved the administrative

provided by B., supra 788-89,the State. See In re Laurie at 489
Ezratty Rico,A.2d at also570. See v. Commonwealth Puerto 648of

770, (1st 1981) (exhaustionF.2d Cir.774 of administrative remedies
prevent disruptiondoctrine to proc­functions the of administrative

by withholding judicial agency developsesses untilreview the the
facts, applies expertiserelevant its and exercises the discretion

by law); Bradley Weinberger, (1stentrusted to it v. 483 F.2d 410 Cir.
1973) requirement grounded(exhaustion is in substantial concerns

fairness, orderly procedure,of generallycompetence).and 4See K.
Davis, (2d 1983);Administrative Law Treatise ch. 26 ed. L.
Jaffe, Judicial Control of Administrative Action 424-58

Pelt,(1965); CompensatoryVan Educational and theServices Edu­
Handicapped Act, 1469,1490cation All Children 84 Wis. L. Rev.for

Fuchs,(1984); Prerequisitesn.6 to Judicial Review Administrativeof
Action,Agency 817, (1976).51 Ind. L. J. 859-69

provisions statute,the of theUnder State the school dis­
obligated concerningtricts are to make decisions the education of

pay supplyingforhandicapped and to the cost of that edu­children
1983).(Supp. The school decisions186-C:10 districts’cation. RSA
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usingchildren,by parents handicappedmay theappealed the ofbe
186-C:16,byprocedures of education. RSA IVestablished the board
obligatedThus, expresslypolitical to(Supp. 1983). the subdivision

respond parentsof is the local school district. Whenclaimsto the
courts, logicallyrespondentappeal theto the civilthere is a further

maysame, school districts therefore bethe and the localshould be
liability, iswith State it clearstatute does not dealsued. theSince

statute, sovereignnot, in waived its immuni-has thatthat the State
Instead, appropriatingty. responsibility is limited tothe State’s

districts, 186-C:12, (Supp.by :18the RSAfunds to be used school
implementing special1983), adopting the educationto rulesand
1983).program, (Supp.RSA 186-C:16

offend the for All Hand­The statute does not EducationState
94-142,icapped (Pub.Act of L. hereinafter the fed­Children 1975

require pro­act), not thateral because the federal act does States
requiredthevide causes of outside administrativealternative action

procedures. (1982 Supp. 1983).20 U.S.C. 1400-54 and ThoseSee §§
givenrequired any aggrievedprocedures provide partythat shall be

issues, includingopportunity on “the iden­notice and an to be heard
evaluation, child,tification, placementor oreducational of the the

provision publicappropriateof a free education to such child.” 20
1415(b)(1)(E) (1982);U.S.C. see Hendrick Hudson Dist. Bd. Ed.§ of

176, (1982). adopted byRowley,v. The458 U.S. 182-83 rules the
Hampshire provide aggrieved partiesNew Board of Education with

hearingimpartial process procedure appealtoan due school district
Hampshiredecisions, forNew Standards the Education of

Handicapped Students, chapter (1981),ED 1127 and therefore
eligibilitysatisfy requirementsthe of the federal act.

Having purpose provisionsfound that the and of the federal act
statute,by questionare not offended our we answer the first inState

by against agencies.negative parents thethe as to suits and itsState
question 186-A,this court isThe second certified to whether “RSA

186-C,now a waiver ofRSA the State’s eleventhconstitute^]
immunity in Federalamendment from a suit court?”

eleventh to theThe amendment United States Constitution
provides powerthat: “The Judicial of the United shall notStates be

any equity,construed to extend to suit in law or commenced or
prosecuted against byone of the States Citizens of anotherUnited
State, by ForeignSubjects anyor Citizens or of State.” U.S. Const.

bythe itsamend. XI. “While Amendment terms does not bar suits
against citizens,by Supremeits owna State has consist­[the Court]
ently unconsenting broughtheld that an is fromState immune suits

by byin federal courts her own citizens as well as ofcitizens another
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651,Jordan, 662-63, denied,reh’gState.” Edelman v. 415 U.S. 416
especially strong(1974). This consideration is1000 when aU.S.

plaintiff inseeks to enforce a statute federal court. Penn-State See
Halderman,Hosp. (1984).hurst v. 465 U.S. 89State School &

however,may, itsA State waive eleventh amendment
immunity Edelman, suprain “Infrom suit federal court. at 671-72.
deciding protectionwhether a has waived its constitutionalState

Amendment, Supremeunder the Eleventh will find[the Court]
only ‘by express language bymost orwaiver where stated the such

overwhelming implications from the text as leave no room for[will]
any Murray(quotingother reasonable construction.’” Id. at 673 v.

Co., 151,Distilling (1909)). adopted171 We haveWilson 213 U.S.
ascertainingSupreme forthe States Court’s standard theUnited

Brosseau,of eleventh amendment waivers. v. 124existence State
191, Therefore,N.H. at 470 A.2d at we must determine wheth­874.

immunity byeitherer the State statute waives eleventh amendment
language by overwhelming implication.express or

express language chapterno in formerThere was RSA 186-A
immunityHampshire’swhich waived eleventh amendmentNew

onlyfrom suit in federal courts. The section of the statute which
10,relationshipdiscussed the federal-state was RSA 186-A: which

part:stated in relevant
hereby“The state board of education is authorized to

government any agencycooperate with the federal or
development any planin the of for the education ofthereof

handicapped expend,children and to receive and in
plan, made toaccordance with such all funds available the

governmentof education from the federal orstate board
any agencies, sources.”of the state or from otherits

plans expend-language pertained development of and theto theThis
hearingfunds, claims.of not to the forum for RSA 186-A:10iture

by (Supp. 1983),superseded 186-C:12 which containshas been RSA
language.substantially the statute contains nothe same Since State

language waiving immunity,express eleventh amendmentthe State’s
immunity byhas been waived overwhelm-we will examine whether

ing implication.
rights handicapped chil-ofgoverning the educational“The law

‘hybrid,’ comprised elements of botha ofreferred to asdren has been
District, 123 N.H. atPetition Milan Schooland law.”federal State of

171,Gallen,Garrity Supp. 221230, (citing 522 F.v.A.2d at 272459
result, to ascertainthe federal act(1981)). we mustAs a review

...,abrogate immunity andCongress to thehad intended“whether



47

byprogram authorizedin theby participationitsthewhether State
abrogation that immu-oftheconsented toCongress in effecthad

Jordan, atnity.” 415 U.S. 672.v.Edelman

funding of itsthe educationreceipt forof federalA State’s
proce­compliance withuponis conditionedhandicapped children

1412, and 14161413in federal act. 20 U.S.C. §§set out thedures
Hampshire has received sub­Rowley, New(1982); at 179.458 U.S.

dollarsfunding program (over 4 millionunder thisstantial federal
is there­here that itagain 1985), will assumein and wein 1984 and

Dis­guidelines. Milan Schoolby Petitionfederalthefore bound of
Among requirements of230, thetrict, at 272.459 A.2d123 N.H. at

requirement that:act is athe federal
findingsby decision theaggrieved and“Any party the [of

bringright aagency] the toshall haveeducationalState
pur-presentedcomplaintrespect to thewithcivil action
anybroughtsection, may inbeactionwhichsuant to this

courtin districtcompetent jurisdiction or aofState court
regard in con-amountto thewithoutthe StatesUnitedof

troversy. ...”
language doesadded). This(1982) (emphasis1415(e)(2)20 U.S.C. §

generalagainst class ofanot, suit . . .“by authorizeits terms
instrumentali-literally or stateStateswhich include[s]defendants

672; PublicEdelman, v. Milwaukeeaccord M. R.415 atU.S.ties.”
congressional1980) (no authori-(E.D.Schools, Supp. Wis.F. 864495

abrogate eleventhto the State’sthe federal actexists underzation
monetary payableimmunity claimsretroactivefromamendment

Instead, language provides proce-atreasury). thethefrom State
provision of anThisdistrict decisions.review of schooldure for

subject that tribunaladjudicatory tribunal does notadministrative
State, bythe itsappearing didby parties before it. Northeto suit

act, implicitly consentthe federalacceptance federal funds underof
in federal court.to suit

that,Supreme statedCourt has “[t]heStatesThe United
through which theprogramparticipates in afact that a Statemere

byoperation theprovides for theassistanceFederal Government
establish consentsystem public is not sufficient toof aidof aState

Edelman,courts.”be sued in the federalpart the State toon the of
Ambach, Supp. 1273673; v. 552 F.accord Matthewsat415 U.S.

act didreceipt funds under the federal1982) (State’s of(W.D.N.Y.
immunity); seeamendmentof eleventhresult in a waiver State’snot

Scanlon,Hospital 105 S. Ct. 3142v.generally StateAtascadero
militatingthorough discussion of considerations(1985). For a



48

against finding impliedly ina has consented to suit fed-that State
funds,by accepting Ezrattyfederal see v. Commonwealtheral court

Rico,Puerto 648 F.2d at 776-77.of

law is silent concern­While this court has noted that State
may obtained,ing decision be Peti­how review of the State board’s

231, 273,District, at A.2d at wetion 123 N.H. 459Milan Schoolof
by“[a]ny party aggrieved a decision of the boardhave declared that

may appeal trialthe administrative decision to a Stateof education
B., atDistrict In re Laurie 125 N.H.court or United States Court.”

788, (1984) (emphasis added); Petition MilanA.2d at489 570 of
Thus,District, 232-33, haveat 459 A.2d at 274. weSchool 123 N.H.

subjectparticipationinterpreted under the federal act tothe State’s
not,agency by does how­decisions to review the federal courts. This

ever, by granting agencyreview of decisionsmean that the State
agencies parties.subjected to suit as named As dis­has itself or its

earlier, subjectpartiesschool districts are the tocussed the local
agency merely impartial adjudicatoryThe is the tribu­suit. State

nal.

mayAlthough partythe not be named as a to aState
may pursuantby parents, district sued tosuit the the local school be

byprocedure provided the State Board of Educa­the administrative
jurisdictioncourt to over a claimtion. In order for the federal have

statute, aggrievedagainst a school district under the State thelocal
appeals processparty must first exhaust the administrative as dis­

B., 788,opinion.in In re Laurie 125 atcussed earlier this See N.H.
W., 241,570; 124489 A.2d at Petition Darlene N.H. at 469 A.2d atof

District, 232,1309; Petition Milan School 123 N.H. at 459 A.2d atof
274.

negative asthequestion incertifiedthe secondWe answer
agencies.itsandagainst the Stateby parentsto suits

Court areDistrictStates.by the UnitedcertifiedquestionsThe
negative.in thepresented,answered, contextthewithin

Remanded.

All concurred.


