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Bianco, Jr., Bianco,Law (JamesJames J. of Concord J.Offices of
Jr., brief,and Lisa A. Rule on orally),the and Mr. Bianco for the
plaintiff.

Hampe McNicholas,and (Patrickof Concord J. McNicholas and
brief,Bruce E. Viles on the orally),and Mr. McNicholas for the

defendant.

Brock, appeal requiresJ. This us to determine whether the mas-
findingter erred in that an easement had not been abandoned and
beingthat the use made of by plaintiff,the Downingeasement the

Realty (DowningHouse House), was reasonable. In a Master’s
Varney, Esq.) report,C. approved by Superior.{Robert the Court

{DiClerico, J.), permanently enjoinedthe court defendant,the
Hampe,Judith agentsand her tenants and interferingfrom with

plaintiff’s use of the follow,the easement. For the reasons that we
affirm.

byThe facts as found the master plaintiffare as follows. The and
own,adjoiningthe propertiesdefendant located, respectively, at 33

and 35 Pleasant DowningStreet in purchasedConcord. House its
1983,property byin conveyed part:deed which grantors’in “all of

rights passwayin westerlya certain adjacentof and to the tract
conveyed. passwayabove beingSaid wide,ten feet extendingand

back a distance fiftyof one hundred and feet more or less from Pleas-
plaintiffant Street.” The has since improvedrenovated and its

building premises,and and seeks passway getto use the to to and
parkingfrom a lot in building.the ofrear its pur-The defendant
the property35 Pleasantchased Street in 1981 and has since con-

itverted from a to a property.residential commercial
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question 1882,originatedinThe easement in in a recorded deed of
Grover,Lucy title,predecessor grantingthe defendant’s in to Lewis

Downing, Jr., plaintiff’s predecessor title, right mythe in “a over
land situate on the south side of Pleasant inStreet said Concord ten

extending southerlyfeet wide and from said Pleasant Street on the
easterly my adjoining Downingside of lot and land of said one

fifty passway byhundred feet to be used as a him and his heirs.”
1933, approximately highIn a wooden fence four-and-one-half feet

along portion Margaretwas erected a of the easement. Charles and
Parsons, title,plaintiff’s predecessorsthe in recorded an affidavit to

County Registrythis effect in the Merrimack of Deeds. The affidavit
pertinent partreads in as follows: “. . . we caused a fence to be

being passwaysides of a certain lot of landon both ... aerected over
formerly Lucythe land of M. Grover ... that this fence remained so

twenty-four passwayerected for openhours ... so that said was for
private byour anyuse and travel unobstructed encumbrances of

sort.”
portion place twenty-fourA of the infence remained theafter
period, along westerly plaintiff’s property,hour the of appar-side

ently protect plaintiff’s predecessors’ garden dogsto keepthe and to
gates openings pre-property. andThe fence contained no oron the

ingress egressany passway fromfor or to or thevented use of the
addition, large approximatelyplaintiff’s elm trees twen-lot. In two

ty-four grown passway that it would beapart had in the sofeet
plaintiff’simpossible drive into the lot.for vehicular traffic to

title,1954, Parsons, plaintiff’s predecessor inIn Mrs. the1953 or
title,Mullin, predecessor in that thethe defendant’sinformed Mrs.

property purpose ofan over their for theParsonses had easement
building.westerlymaintaining of theirthe exterior of the side

arguesappeal, that the master should haveOn the defendant
abandoned,passwayover the had beenfound that the easement

westerly plain-except purposes of of the side of thefor maintenance
forty yearsbuilding, by plaintiff’s predecessors in forthe titletiff’s

longer by by the erection of a fence with noor non-use as evidenced
growth largegate opening by in theor and the of the two elm trees

argues plaintiff’s ofpassway. that the use theThe defendant further
parking lot is an unreason-passway access to a seventeen-caras sole

original grant.expansionable of the

findings of determi­set a master’s factualWe will not aside
bythey supportedconcerning if are the evi­abandonmentnations

conflicting,dence, Bewley,v. 120if evidence is Cricentieven the
352, 353, 675, (1980), especially thewhen master415 A.2d 676N.H.

Delaneyby property, here.of the as was the case v.is aided a view
394,Gurrieri, 819, 822, (1982).396122 451 A.2dN.H.
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It is established that mere non-use of an easementwell
destruction, longnot result in its loss or even if continued for adoes

98, 104, 6,Walton,period of time. Bruchhausen v. 111 N.H. 276 A.2d
Carrier, 409, 411, 868,(1971); Gagnon A.2d 86910 v. 96 N.H. 77

abandon,may support finding(1951). a of intent to how­Non-use
ever, “clear,performs unequivo­if the owner of the dominant estate

411,cal and decisive acts.” Id. at 77 A.2d at 870.

conflicting presented the master con­There was evidence to
cerning purpose.when the fence was erected and for what The

indicatingCounty Registryin the of Deedsstatement Merrimack
passway openthat the fence was erected “... so that said was for our

private anybyuse and travel and unobstructed encumbrances of
given master,particular emphasis bysort” was who inferredthe

reaffirming righttherebyitfrom that the Parsonses were their to
passway. finding,supporttheuse Because there was evidence to this

say findingwe cannot the master erred inthat as he did. Cricenti v.
354,Bewley, supra at 415 A.2d at 676-77.

growthThe master further found that the of the two elm trees did
permanent plaintiff’snot result in a and total interference with the

predecessors’ enjoyment easement, allowinguse and of the and that
grow necessarily predecessors’the trees to did not indicate the

tointent abandon the easement.

statingWhile the defendant is correct in that an aban­
place 1933,donment could have taken after the ofmaintenance the

compel finding “unequivocal”fence is not sufficient to a of an act of
Walton, 104,abandonment. See Bruchhausen v. 111 N.H. at 276 A.2d

at 10. “The partholder of an easement does not forfeit a of it because
presenthe has unlikelyno need for it or because he is to exercise the

Carrier,Gagnon 411,whole of it.” Also,v. 96 N.H. at 77 A.2d at 869.
maythe court permanency anyconsider the of structure or struc­

determining signalstures in whether their erection an intent to
Property 504,abandon. Restatement of (1944).comment e The§

easilymaster found that the fence and trees could have been
anyremoved at time.

proposedThe defendant next passwaycontends that the use of the
parkingas the sole access to a seventeen-car lot is an unreasonable

safety hazard,ofuse the easement because it creates a as well as
problems by original parties.other not foreseen the She contends

advantages plaintiff outweighed bythat the to the are the disadvan-
tages defendant, parking spacesto the such as the loss of on the

place pile that,street and loss of a to snow. She also maintains
plaintiff driveway gainbecause the could have used its own to

lot,parking grassaccess to the but elected rather to over this
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instead,driveway passwayten-foot the use is unreason-and use the
able.

easement,considering may be made of an thisIn what uses
Wein,theory. Sakanskyapplies the “reasonable use” v. 86court

337, 339, 1, (1933). is or is not a reasonable use169 A. 2 “WhatN.H.
crystallized any particularway not become at moment ofa doesof

341, changeWein,Sakansky supra at If the of av. at 169 A. 3.time.”
existingdevelopment thefrom conditions at time ofuse is a normal

traffic, enlargementgrant, the ofsuch as an increased volume ofthe
unreasonablynot to burden the servient estate.a use is considered

800, 429,Brodrick, 796, (1981).Logan App. P.2d 432v. 29 Wash. 631
may put questionsbe are of fact to beThe uses to which easements

surrounding circumstances,by considering all of thearrived at
location, propertiesincluding parties’ andthe uses of both “‘the

disadvantageadvantage and the to the otherof one owner’s use
434, 439,by Anthony,that Titcomb v. 126 N.H.owner caused use.’”

1373, Gurrieri,Delaney supra(1985) (quoting v. at492 A.2d 1376
821, 395).451 A.2d at

conveyed author-and the useswasin this caseeasementWhen the
to ato be incidentalforth, intendeduse wasset itsunder itized

indicates,clearlythe evidenceandThe master founduse.residential
area,surrounding havethehowever, properties, as well asthat both

Although passway was nottheuse.to commercialconvertedbeen
vehicles,light passenger what isforusedin 1882 to beintended

by to the situa-referencetoday not be determinedneedreasonable
in 1882.it existedtion as

plaintiff could haveargument that theThe defendant’s
parking lot is in itself notgain thedriveway access totoownused its

right tohas noservient estateuse. Theof an unreasonableevidence
“regard­estate,any land of the dominantotherupon the use ofinsist

of the dominantdamage such useor inconveniencehow littleless of
Wein, 340,supra 169 A. at 3.Sakansky atv.mightestate occasion.”

reasonablyhim, couldthe masterbeforeevidencebasis of theOn the
easement, and thatof thewas no abandonmentthereconclude-that

originalexpansion theofnot an unreasonablepresent use isits
grant.

Affirmed.

sit;SOUTER,J., concurred.not the othersdid


