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Smith, general Tucker,attorney assistantGregory (Brian T.H.
attorney general, orally),on the and for the State.brief

Green, defender, Concord, by briefappellate ofJoanne assistantS.
orally, for the defendant.and

defendant,Brock, Dayutis, appeals convictionThe Dean hisJ.
degree sentencing by Superiorthe Courtof second murder and his

first, is to a mis-{Nadeau, J.). He raises issues: that he entitledfive
openingprosecutor in his referred tothe statementtrial because

order; second,precluded bypreviously a that theevidence court
the did notindictment should been dismissed because Statehave

third,grandexculpatory jury;present the thatcertain evidence to
statutory sentencingno him to lifethe trial court had basis for

thirty-five (35)imprisonment a term of less thanwith minimum not
years; fourth, fed-the was a of his andthat sentence violation State

fifth,rights; his and federal con-eral constitutional and that State
rights a new trialwere and that he is entitled tostitutional violated

jurors custody.by the while he inbecause he was seen some of was
issues, ofall other but reverse and remand on the issueWe affirm on

an unconstitutional sentence.
motorcycle1972, knownIn a member of a clubthe defendant was

12, 1972, he, alongDisciples.as the the weekend of JuneDevil’s On
friends,girlof and their drove to Loud-with other members the club

motorcycle held of Hell’son to races there. Membersattend
club, pointAngels, motorcycle also attended the races. At onea rival

fightduring weekend, engagedof clubs in athe some members both
Disciples injured.oneand of the was

Moccia,weekend,the of the one of the Devil’s Disci-At end Nick
drivingples, south on Route 93 the defendant and fourwas with
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motorcyclists,they Roberttwowhen noticedpassengers,other
riding lane. AfterGilroy, in the breakdownand KevinGardner

Angels, askedthe defendantof Hell’sidentifying as membersthem
handguns, thengive andhim twopassengers tootherof theone

motorcy-down. Bothput headspassengers to theirtheordered all
Gilroy wasresult, andwas woundedas a Gardnerwere shot:clists

killed.
that, althoughat trialpassengers in the car testifiedThree of the

guns. defend-Theshots, they who fired thedidn’t seethey theheard
to lifedegree was sentencedmurder andof secondconvictedant was

thirty-five (35)not less thanterm ofimprisonment with a minimum
years.

theto a mistrial becausehe is entitledfirst claimsThe defendant
order, intro-courtacting in of aState, in faith and violationbad

names, amonglistingchart severalopening statement ain itsduced
by Priorallegedly the defendant.Hale, an alias usedthe namethem

limine,ingranted motiontrial, the defendant’scourt hadtheto
any allegationsintroducing into evidencefromprecluding the State

defendant, granted to the State the“flight” part of the buton theof
duringproof trial beforeany ofright additional offersto make

later,daysflight theintroducing A fewor concealment.evidence of
admissibilitythegranted motion to reconsiderthe State’strial court

change name.the defendant’s ofevidence ofof
priorargues notice to itsthat the was onStateThe defendant

outstanding pre-trial orderthere was anopening statement that
change. At the time ofdefendant’s nameprohibiting evidence of the

yetstatement, however, had not ruled that theopening the courtthe
changename was inadmissible.evidence of a

openingprosecutor’sin afor reversible errorThe standard
in badprosecutor must be shown to havethat thestatement is acted

unsupported byfaith, completely theopening must bethe statement
prejudiced thereby.evidence, State v.the defendant must beand

denied,758, 376,Booton, 750, (1974), cert. 421A.2d 382114 329N.H.
Wharton, Law and Procedure(1975); F. Criminal §919 5U.S.

(Supp. 1974).2033
violatingattorneyprosecuting wasor not theIt is unclear whether

order, question identificationthe of the defendant’scourt sincea
supported byobjected to wasopen and since the materialwas still

admissibility of which was still undecided.theevidence

defendant, however, produced no that he was inevidenceThe
listingby the namesany way prejudiced the reference to the chart

jurors evenHale-Dayutis. whether the associatedIt is doubtfulof
conclude, there-any list the defendant. Wethe names on the withof
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fore, denyingerr in thethat the trial court did not defendant’s
for amotion mistrial.

The defendant next contends that the indictment should have been
present exculpatorydismissed because the State failed to certain

grand jury. grand jury hearing,evidence to the Before the the de-
requested prosecutorthat the disclose the fact thatfendant Robert

Gardner, shooting,the victim who survived the unable to iden-was
tify array photographsin andthe defendant an of several that other

may perceptualwitnesses to the incident have suffered severe
impairments. request subject exception.thisThe court denied to

not, however,The defendant did move to dismiss the indictment for
present exculpatory grand jury,failure to evidence to the but now

argues appealon that the indictment should be dismissed.

that this court will not consider issuesIt is well established
presentedappeal not in the lower court.raised on that were State v.

Laliberte, 621, 621, 1025, (1984).474 A.2d 1025 We con­124 N.H.
right appealhis on theclude that the defendant has waived to issue

indictment have been dismissed.of the shouldwhether

preserved appeal,if had this issue onEven the defendant
regularity grand jurypresumptionis a of which attaches tothere

1150, 1152 (1stproceedings. Lopreato, 1975).See In re 511 F.2d Cir.
any irregularitydefendant has not established evidence of orThe

flagrant prosecutorpart of the that “deceivedmisconduct on the the
abilitygrand jury significantly impairedor its to exercise inde­

Mudarris, 1182,judgment.”pendent v. Al 695 F.2dUnited States
denied,(9th 1982), (1983).1185 cert. 416 U.S. 932Cir.

argues imposingthat the trial court erred inThe defendant also a
thirty-fiveimprisonmentof life with a minimum term ofsentence

years(35) applicable punishmentthe statute to the ofbecause
degree imprisonmentmurder allowed for either lifesecond or a
years, (1955) (repealed 1974).term of but not both. RSA 585:4

Conklin, 331, 339,This held in State v. 115 N.H. 341court A.2d
that,770, applicable statutory(1975) “[cjonstruing provi-the777

,”as a . . the court was authorized undersions whole . RSA 607:20
impose imprisonment(1955) to a sentence for fixed term of lifea

provides “greaterprocedurea aand minimum term. Such flexibil-
ity sentencing.”in Id.

imposedThe defendant contends that the sentence in Conklin
clearly imposed presentinis different from that the case because

forty-fivewording Conklin, yearsin than or morethe “not less than
yearsimprisonment,” plainlylife intended a term of whereas in this

imprisonment.case the defendant was “sentenced to life . . His.
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years.” The distinctionthan 35be lessshall nottermminimum
con-Wesubstance.not one ofandpurely semanticsurged one ofis

authority the stat-underexceed itsdid nottrial courtthat theclude
impris-lifeterm ofyears with a maximumimposing term ofin aute

(1955).RSA 607:21Seeonment.
thirty-five years toargues ofthat a sentencenextThe defendant

degree murder underof secondcrimedisproportionate to theislife
theandHampshire ConstitutionI, the Newpart article 18 ofboth

his sentencebecauseeighth the Federal Constitutiontoamendment
degreefor firstreceivedhavegreater which he wouldthan thatis

Heof the offense.timeapplicable at theunder the statutemurder
thansevereis moreoffenseargues penaltyif for the lesserthat the

unconstitutionally dispro-offense, penaltygreater isthefor thethat
agree.portionate. We

analysis ofmaking independentmust, bybegin, first anweWe as
Constitution,Hampshireprotections under the Newaffordedthe

using231, 347, (1983),Ball, 226, 350A.2d124 471v. N.H.State
jurisdic-Supreme and otherCourtthe Statesdecisions of United

Long,Michigan v. 103 S. Ct.analysis, seeonly in ouras aidstions
Thereafter, constitu-federal3469, (1983). we need address3476

greater pro-provideonly federal law wouldissues insofar astional
Ball, 232, A.2d at 351.124 at 471State v. N.H.tection.

committed, penalty for firstthethe offense wasAt the time
imprisonment for 585:4degree life. RSAmurder was death or
by rendered Furman(1955). the decision inBecause we were bound

provision ren-penalty wasGeorgia, (1972), the death408 U.S. 238v.
766,Martineau, 278, 279, 293112 A.2dinvalid. v. N.H.dered State

degreeThus, murderfor first(1972). maximum sentencethe767
eighteen year min-imprisonment with anwas lifeunder the statute

degree1971, punishment for secondTheterm. Laws 419:3.imum
imprisonment for such termlife “orunder the statute wasmurder
(1955).may order.” RSA 585:4as the court

determining propor­inbe consideredOne of three factors to
gravity of the offense andtionality the crime is theof the sentence to

Helm, (1983).463 277penalty. v. U.S.harshness of the Solemthe
pun­should not bedispute a lesser included offense“Few would that

severely greater 293. Theoffense.” Id. atmore than theished
clearly maxi­harsher than thein this case isdefendant’s sentence

statutorydegree schemeprovided murder under thefor firstmum
applicable in 1972.

upheld chal-argues a constitutionalthat this court hasThe State
degreesecondlenge sentence forthe harshness of a similarto

Little, 433, (1983). In Lit-117in 123 N.H. 462 A.2dmurder State v.
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tie, however, 1981,the defendant committed murder in after the
degreepunishment had lifefor first murder been increased to

eligibility 630:l-a,parole.imprisonment with no for RSA III.
Clearly, statutory scheme, inunder the current the sentence Little is

disproportionate, presentnot whereas the sentence in casethe is
disproportionate appliedas to statute then inthe effect.

argues upheld sen­that this court a similarThe State also
degreeforty-five years for murder in State v.tence of to life second

Conklin, 339, that therefore the115 at 341 A.2d at 777 andN.H.
Conklin,upheld.present how­in the case should also besentence

ever, Supremethe Court estab­was decided before United States
sentencingproportionate in v. Helmlished the standard for Solem

holding departs thatsupra. that our in Conklin fromTo the extent
standard, herebyit is overruled.

I, Hampshirepartthat article 18 of the NewWe conclude
protectionprovides much of individualat least asConstitution

rights and therefore holdthat established in Solem v. Helm weas
imprisonment term oflife with a minimumthat the sentence of

degreethirty-five years disproportionate to the offense of secondis
applicable (1955);in seeunder the statute 1972. RSA 585:4murder

1971, Accordingly, the must be remanded toalso Laws 419:3. case
resentencingsuperior of the defendant consistent withthe court for

opinion inthis and the statutes then effect.
Finally, that under both the State and Fed-the defendant claims

Constitutions, prej-he is entitled to a new trial because he waseral
jurors mightby have seen him in hand-udiced the fact that some
being transportedcourtroom to a sheriff’s van.cuffs outside the

Although juror’s inobservation of a defendant hand-it is true that a
innocence,might presumptionwith the of his State v.cuffs interfere

323,Gilbert, 305, 310, (1981); Estelle v.121 429 A.2d 327 Wil-N.H.
defendant,501,liams, (1976), prove inter-the to such425 U.S. 505

ference, prejudiced by what occurred. Statemust show that he was
supra.v. Gilbert

jurors mightof the have seenAfter it was discovered that some
during trial, hearinga wasthe defendant outside the courtroom the

verdict,aside the and all of theheld on the defendant’s motion to set
jurorsjurors theyquestioned what saw. Five stated thatwere about

van,beingthey and a fewsaw defendant led to the sheriff’sthe
handcuffs, jurors,they in but all the savestated that had seen him

duringunsure, they not delib-one who was testified that did discuss
having in handcuffs.erations seen him or whether or not he was

allegedand serious nature of the crime inGiven the violent
case, surprise jurorsno to thepresent it should have come asthe
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custody. prejudice can from“‘No resultinwasthe defendantthat
” supra (quotingalready State v. Gilbertseeing known.’that which is

Henderson, (5th Cir.), cert.472 557v. F.2dStates ex rel. StahlUnited
us, concludedenied, (1973)). record before we411 971 On theU.S.

beinghewhile wasin handcuffsthe defendantobservation ofthat
signif­prejudicial isand notwas nottransported to sheriff’s vanthe

enough ato warrant new trial.icant

part;reversed inpart;inAffirmed
sentencing.remanded for

All concurred.
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