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alcohol on the defendant’s and saw a beer bottle on the auto-breath
seat, probablemobile’s front he had cause to believe that the driver
by intoxicating substance,impairedwas an and that the driver’s

mayimpairment have contributed to the cause of the accident.
circumstances, officer, experiencethe and train-Under these whose

immediatelying suspiciousmade him that thehad otherwise
cigarette plain marijuana, probablein view contained had cause to

cigarette intoxicatingthe to determine whether it contained anseize
drug wayand it in some contributed to the driver’swhether had
impairment.

and remanded.Affirmed

All concurred.
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Mosseau, acting Isaac,attorney general (AndrewPeter W. L.
attorney general, brief), byon the forassistant brief the State.

defender,Duggan, Concord,appellate byJames E. of brief for the
defendant.

SOUTER, aggravatedJ. The ofdefendant stands convicted feloni-
nine-year-oldupon stepdaughter.ous sexual assault committed his

632-A:2, (Supp. 1983). deprivedXI heRSA He claims that was of
law,process equal protectionof thedue the of law and effective

counsel, guaranteed byassistance of all as the Constitution of the
J.,States, Superior Dalianis,(Contas,when the Court andUnited

J.) pre-trial appointmenttwodenied motions for atthe State
expense psychiatrist (Supp.childof a to assist See RSA 604-A:6him.
1983). affirm.We
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1982, RindgeApril wife,Until the defendant lived in with his
six-year-old daughter, adopted stepdaughter,their hisand the vic-

difficulties, April 19, 1982,tim in this case. Because of marital on
Florida, taking daughter marriagethe left fordefendant the of the

victim, mother, lonelywith him. The who withremained her was
depressed half-sister,companionshipand without the of her and her

“organizational personalmother her intook to a counselor and
development,” relievinghelp unhappiness.for in her Between June

16, 1982,July25 and metthe counselor with the victim in three
sessions,twenty-minute during which the madevictim no mention

abuse, although expressof sexual she did some resentment toward
the defendant.

26, 1982,July speakingOn the victim heard her mother on the
mentioningtelephone, the of thename victim’s half-sister and the

subject of incest. The victim then wrote and herhanded mother a
describing penetrationnote an act perpetrated uponof sexual her

by immediatelythe police,defendant. The mother called the to
repeatedwhom the victim described acts of intercourse and one act

defendant,of fellatio thewith committed the courseover of two
years. Nonetheless, physiciana who examined victimthe found that

hymen Although this,her was intact. he concluded from and later
testified, penetration vagina beyondnothat of the victim’s one half

occurred, agreedinch ordinarilycould have he that it would be
impossible penistell penetratedto whether a had the victim’s
mouth.

13, 1983,JanuaryOn causingthe defendant was indicted for the
perform uponvictim to an act of fellatio him between November 6

26, jury convicted,and 1981. Prior to the attrial which he was the
ancillaryfordefendant moved to obtainauthorization services at

expense (Supp.State under 1983).RSA 604-A:6 farSo as it is rele-
soughtappeal,vant appointment psy-to this he twice the of a child-

chiatrist in the of“to assist evaluation the evidence that has been
gathered to date.”

reportHe identified that evidence as the of the victim’s counsel-
ling sessions, in which noshe made mention of sexual abuse. It

indictment,appears after the preparedthat the hadcounselor a
one-page report summarizing the victim’s communications to her

making significancebut no comment on the of the victim’s silence
about abuse. Insexual the defendant’s second motion for funds to

psychiatrist, allegedhire a he that the stated that shecounselor had
unqualified give opinion significancewas to an on the of the victim’s

silence, light subsequentconsidered in the herof accusations.
psychiatrist,The trial court refused to authorize funds for the and
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his counselAt trialto one.obtain accessdid notdefendantthe
establishing oftenby that shecredibilitythe victim’simpeached

until threeallegations of sexual abusenolied; madethat she had
left; de-had read booksthat shehadthe defendantaftermonths

improbable the medicalacts; highly onscribing wasthat itsexual
theintercourse withhad sexualhadthat the victimevidence

mighther accusationthatdefendant; understoodthe victimand that
half-sister, shewhomand herof defendantthecause the returnwell

however,unavailing, the de-andimpeachment wasThemissed.
by con-the trial court’sisconviction taintedthat hisfendant claims

of aservicesrefusing theprovideto him witherror institutional
impeach the victim’spreparing toinpsychiatrist to himassistchild

credibility.

indigent for accessrequests defendantspassing upon ofIn
not mattered whetherit hasexperts other than counselofto services

ofamendmentsfourteenthgrounded on the sixth orclaims werethe
Martin,See, v.e.g., WilliamsUnited States.of thethe Constitution

Arizona, 5041980); State1021, (4th Mason v.1027 Cir.618 F.2d of
(1975).denied, 420 9361974), U.S.1345, (9th cert.Cir.1352F.2d

protection, fundamentalequalinvokeda defendant hasWhether
right to to enablenecessary process, or servicesdue theforfairness

indigenteffectively, accessdefendant’shim antohis counsel assist
of thethe discretionto lie within soundexperts has been saidto

Martin, supra warrant a favorableat 1026. Tov.court. Williams
allege gen­merelydiscretion, enough to inisit notof thatexercise

helpful,conclusory expert beservices wouldterms thateral or
Ready, 1009, 1015 1978);(10thUnited 574States v. F.2d Cir. Mason

Arizona, 1352-53; 1087,supra Oklahoma,v. at see Ake v. 105 Ct.S.
Rather,(1985). by1096-97 a defendant must demonstrate reference

to particularthe facts and circumstances of his case that the assist­
necessaryhe preparationance seeks is “to insure effective of [his]

by attorneys.” Arizona, supra (foot­defense Mason v. at 1351[his]
omitted).note

recently SupremeMost the of the hasCourt United States
necessity expert byheld that the for services is to be determined

weighing probable against dep­their value the risk of an erroneous
liberty provided.rivation of life or if the services are not Ake v.

Oklahoma, supra analyses probableat 1094. The of value and risk
necessarily subjectrelationshipmust focus on the between the of the

expert general rule,services and the issues in the acase. As neces­
sity may expert testifybe iffound the would advise or on a matter
directly issue, Martin, 1026;suprain Williams v. theat and show­
ing necessity obviously strongest testimonyof will be if the of an
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expert inis essential to establish a matter issue or could be conclu-
issue, Streater, 1, (1981);sive on that see v. 452Little U.S. 7-8 Bowen

339,Eyman, Supp. (D.v. 1970).324 F. 340 Ariz.

Applying general requests psychi­these rules to for access to
services, requirement necessityatric it is thatclear the of is satis­

fied when the seeksdefendant those services on the issue of his san­
ity case,in a criminal Incase. such a “the assistance of a
psychiatrist may abilitywell crucial to thebe defendant’s to mar­

Oklahoma, supra 1095;shal his defense.” Ake v. at Bush v. McCol­
lum, Supp. 560, (N.D. 1964),231 F. 565 Tex. sub nom. McCol­aff’d

Bush, (5th 1965).lum v. 344 F.2d 672 Cir.
issue, however,When a defendant’s mental state not inis the cal-

may markedlyculation needof well be “Adifferent. defendant’s
necessarily everymental condition is pro-not at issue in criminal

ceeding, unlikely psychiatricand it... is that ofassistance the kind
we probablehave described would be of itvalue where is not.” Ake

Oklahoma,v. 105 S. Ct. at 1096-97.

may judicialThis statement reflect the sound reluctance to
testimonypsychiatricadmit impeach credibilityoffered to the of a

trial,witness aat reluctance that is relevant decisionto the of the
See,present e.g., Fosher,case. (1stUnited States v. F.2d 381590 Cir.

1979); Barnard, 907, (9thUnited States v. 490 F.2d 912 Cir.cf.
denied,1973), (psychiatric(1974) testimony maycert. 416 959U.S.

be readily competencyreceived more on of witness than on credibil­
ity). there testimony credibility,While is no absolute bar to onsuch

Moten, 620, Cir.),see (2d denied,United States v. 564 F.2d 629 cert.
Hiss,(1977); 559,434 Supp.U.S. 959 United States v. 88 F. 559

(S.D.N.Y.), grounds, (2d 1950),on other 185 F.2d 822 Cir. cert.aff’d
denied, (1951),340 948 we toU.S. adhere the better rule that would
normally ground testimonyit prej­exclude on the that such carries

likely outweigh anyudicial probativerisks that are to value. See
supra.United v.States Fosher

complementarytwo First,There are forreasons this conclusion.
importance testimonyexpertthe aura of that surrounds would raise

jurorsthe risk in responsibil-that such cases would surrender their
ity judgingto use their own credibility.common sense in a witness’s

Fosher, supra 383;United v. Barnard,States at United v.States
supra tempered effectivelyat 912. This could byrisk not be

juryinstructing consideringa to psy-be critical in forthe basis the
credibility judgment, virtually impossiblechiatrist’s itbecause is

fully judgmentfor a towitness describe the basis for a as subtle as a
judgment credibility. Walker, 282,about See v.Walker 106 N.H.
285, 468, Merrill,(1965); Hardy 227,210 A.2d v.470-71 56 N.H. 242
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high jury’sopinionexperience of a(1875). our leaves us with aSince
credibility,ability issues we would not taketo deal unaided with of

judgediluting jury’s responsibility inde-sense tothe risk of a of
pendently.

prejudice allowing psychiatricsecond to fear is thatThe reason
testimony producetend what been calledon such issues would to has

Fosher, 383-84;supra atwithin a Unit-a trial trial. United States v.
Barnard, opinionsupra psychiatristat 912. and hised v. TheStates

significant case, thus toto of the andwould tend become focuses
principally in would a risk withobscure the matters issue. If this be

witness, certaintypsychiatric withit would two. And twoone be a
any significant expertbe in defense would bethere would case. The

by prosecution’s expert, offollowed on rebuttal the and the issue a
credibility jury’sprimary would on the choice ofwitness’s then turn

expert Inwhich to believe. such circumstances there wouldwitness
testimony actually pro-psychiatric wouldbe little chance that the

jury justificationto the for admit-vide that assistance which is the
ting Dowling Shattuck,expert testimony place.in the first v. 91See

234, (1941).N.H. 17 A.2d 529

credibilitypsychiatric testimony ofon issues witnessSince
excluded,generally toit is difficult demonstratebewill therefore

credibilitynecessity psychiatric on issuesrequisite for advicethe
appealon that aIt is likewise difficult to demonstratetrial.before

refusingin to authorizecommitted constitutional errortrial court
purpose.forpublic psychiatrist thisof funds for access to athe use

into such error a Statein order demonstrate constitutionalFor
satisfy bytrial, appealing two criteriaan defendant mustcourt

convincingand evidence:clear
that, when trial counselThe defendant must demonstrate1.

publicrequested expertto obtain the services atauthorization
complete showing necessityexpense, he of as couldmade as a

expected.bethen
denial or restrictionThe defendant must demonstrate that the2.

substantially prejudiced him at his State court trial.of funds
Arizona, 1352; Anaya, 1255v. F.2d at v. 456 A.2dMason 504 State

following(See(Me. 1983). 1262 for collection oí cases Masonid. at
standard.)

ele-present appeal not satisfied eitherdefendant in the hasThe
theWe will dwell on first criterionof the Mason standard. notment

beyondnoting abeyond defendant’s never wentthat the counsel
helpfulpsychiatric expert ingeneral would beassertion that a

evidence, psychologistinterpreting psychologist’sthe since both the
signifi-unqualifiedwere to itscounsel himself assessand defense
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expectwe defense counsel to indicate what ancanee. While cannot
it,expert seeexpert will find the has had a chance to findbefore

1026-27,Martin, requireis tov. 618 F.2d at it reasonableWilliams
beyond general hope thatdefense to articulate some basis anthe

might preparation.helpful in In the absence of someexpert be trial
prelimi-expectexplanation, can that counsel will havea court some

nary expert, possibili-who suchwith the can indicateconversation
inquiry he then foresees.ties of fruitful as

nois more obvious is that the defendant can demonstrateWhat
prejudice of his motion. Thefrom the trial court’s denialsubstantial

expertan to examine the counselor’sfor wasmost he ever asked
least,twenty-minute sayreport theof the three interviews. Toshort

any expert’s opinionfoundation for onthis would have been scant
credibility interviews, anysubject opin-of the those and suchthe of

probably Even ifmost have been excluded from evidence.ion would
gonepsychiatrist on examine theassume that the would have towe

strong opinionpersonally, is reason to believe that hisvictim there
credibility still excluded in this case. Theon her would have been

hand,jury opportunity to victim at first andhad an observe the
extensively opportunity tocounsel availed himself of thedefense

credibility.impeach the victim’s These circumstances would not
departure generalsupported a from the rule we have discussedhave

testimony.above, disfavoring psychiatric impeachment

Thus, probably have obtainedthe most the defendant could
subjectany psychiatrist opinionwas an inadmissible on a thatfrom

fully jury. conclusiondeveloped on the Thisthe evidence beforewas
any finding prejudice.precludes of There was no error.

Affirmed.

concurred.All


