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together,neatly magistrate may probablepieces seem to fit the find
maythat evidence of a crime atcause be found the defendant’s

supraUpton, at 2088.home. Massachusetts v.

Even if there were insufficient of thesubstantiation relia­
bility credibility informant,and of the there would remain a sub­

finding drugsstantial oflikelihood at the defendant’s residence. See
Marcotte, 245, 248, 278,State v. (1983).123 N.H. 459 A.2d 280

Assuming marginalthat this ais doubtful or tocase as whether
probable existed, “marginal largelycause cases should be deter­

by preferencemined the to be accorded warrants.” United v.States
Ventresca, 102, Gates,380 (1965).U.S. 108-09 See Illinois v. 462

Accordingly,U.S. at 236. we hold that the evidence incontained the
support finding probableaffidavit was sufficient to a of cause.

and remanded trial.Affirmed for

All concurred.
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Bertram, orally, petitioner.Asiles, Derry, by and for theD. of brief
Winer,Merrill, attorney,attorney general (Steven L.Stephen E.

orally),and for the State.on the brief

1982,Souter, petitioner for the arsonpresent was triedIn theJ.
house, joint was tried forin trial his then wifeown and aof his

acquitted,The wife wasconspiracy to commit the same act of arson.
a term ofpetitioner sentenced to servewas convicted andbut the

appealpay petitioner directThe took aimprisonment and to a fine.
conviction, Hopps, 123in State v. N.H.which we affirmedfrom his

prison,541, (1983). petitioner’s release from1206 After the465 A.2d
arrange aparole sched-his officer notified him that he would have to

broughtpay petitioner then aof to fine. Theule installments the
collaterally attackingcorpus his conviction onpetition for habeas

of coun-ground the effective assistancethat he had been deniedthe
by privately retained trialrepresentation hisHe claimed thatsel.

arising counsel’sby of interest fromwas tainted a conflictcounsel
plaintiff The samejoint representation the and his wife.of both

J.)judge presided (Johnson, the habeas claimhad at trial heardwho
relief. Weand denied affirm.

guarantees of effectiveplaintiff his habeas claim on theThe rests
I,by partprovided article 15 of the Constitu-of counselassistance

byHampshire, fourteenth amend-and the sixth andtion of New
the States. In withments to the Constitution of United accordance

independently plain-customary practice, consider thewe willour
first, Ball, 226,124see State v. N.H.tiff’s State constitutional claim

347, looking jurisdic-231, (1983), to cases from other471 A.2d 350
dealingsolely help of law. Seefor their in with the issues Statetions

3469, (1983). presentMichigan Long, In thev. 103 S. Ct. 3475-76
instance, however, are with their fed-the State standards identical

Potter, 259-60,257,counterparts. Abbott v. 125 N.H. 480 A.2deral
118, Therefore,(1984). support the119 the reasons that denial of

claims,apply equallywill to all and we need not address therelief
separately.issuesfederal

general judgingWhile for assertions ofthe standard inef­
competence,assistance of counsel is that of reasonable Breestfective

Perrin, 703, 705, 1192, (1984);125 N.H. 484 1194v. A.2d Strickland
2052, 2064-65, denied,Washington, reh’g104 S. Ct. Ct. 3562v. 104 S.

special predicated(1984), applyrules such a claim is on a con­when
arising lawyer’s representa-one simultaneousflict of interest from
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supra; Cuylertion of more than one defendant. Abbott v. Potter v.
Sullivan, (1980). objected446 U.S. 335 When a defendant has not at

representation,trial to such dual we have held that in order to dem-
rights I,part 15,aonstrate violation of his under article

“‘a defendant must establish that an actual conflict of
adversely lawyer’s performance.’interest affected his
Sullivan,Cuyler 335, (1980).v. 446 U.S. 350 defend-‘[A]

actuallyant who shows that a conflict of interest affected
adequacy representationthe of his notneed demonstrate

prejudice 349-50;in order to obtain relief.’ Id. at see Brien
States, (1stv. United 1982).”695 F.2d 10 Cir.

Potter, supra 259-60,Abbott v. (quotingat 480 CuylerA.2d at 119 v.
Sullivan, supra 349-50).at

Appeals FirstThe United States Court of for the Circuit has
explained Cuyler rdquires proofthat relief under the rule in of two

strategy(a) plausible orelements: some alternative defense tactic
might pursued; (b)trial counsel inherentthat have and an conflict

between that alternative defense and other demands and interests
arising representation person.from of another Brien v.counsel’s

States, supra at 15.United
claim,begin petitioner’s there-must our examination of theWe

fore, by examining trial,the of defense that he raised attheories as
preface considering strategies mighta to what alternative or tactics

open closing argumentas inhave been to him. The defense reflected
First,essentially points. urged juryrested on two counsel the to find

guilt against par-that the items of circumstantial evidence of both
investigation.unpersuasiveties were the results of a mishandled

Second, argued question likelyhe that the fire in was more the
wiring productof flawed electrical than the ofresult arson.

present proceeding petitionerIn the the contends that his trial
arguments:pressed (a)counsel should have one of two other that the
forcefullypoint peti-circumstantial evidence did not more to the

tioner, wife, person actuallythan to his as the who setrather the
fire, likely(b)and that on the evidence it was more that the wife set

petitioner jury acceptedit. that if the had theThe assumes former
argument acquittedit him itwould have because could not have

fire; jurydetermined who set the he assumes that if the had
latter, findingaccepted acquittedthe it would have him on a that

it.his wife had set

We, however, argument openconclude that neither was to
argument adequate evidentiary basis,him. Neither rests on an and

argument flatlyin fact each conflicts with evidence that includes
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Moreover, firsttestimony theat the trial.petitioner’s ownthe
legalargument rests error.on

against argumentspetitioner’sevidentiary which therecordThe
briefly. opinion inThe Statebemeasured can summarizedmust be

generally,541, 1206, the facts465 statesHopps, 123 A.2dv. N.H.
bearingonly particularlywe describe the evidencehere need toand

on the habeas claim.
1981, petitioner to Lit-August 30, and his wife returnedtheOn

for adays stopping at their housein Afterafter three Maine.tleton
p.m. athey Aboutp.m. to Lisbon. 8:30time about 2 droveshort

house,coming firefrom and theneighbor theobserved smoke
extinguished petitionerpromptly fire. Thedepartment a basement

10:50at the house until abouthis wife returned and remainedand
neighborawaythey together. p.m.At a heardp.m., 11when drove

department, toexplosions fire which returnedand called thetwo
major damage, laterextinguish and wasupstairsan fire that did

by in one of the bedrooms.to have been caused an accelerantsaid
Starting general setting, petitioner’sthe first alternatewith this

theory equal he or hisan likelihood thatof defense is that there was
the fire to break outspread the and caused secondwife accelerant

jury reasonably petitionerfind that theupstairs, so that the could not
Ironically, prosecutorthe atresponsible.than his waswiferather

argument jury ishinted at same when he told the thattrial the “[i]t
mayto tell who have the match.”hard struck

least, however, argumentthe such an would have tested theAt
ethically permissible Theouter limit of was on the evidence.what

testimonyonly activity petitionerthe of the and his insideabout wife
peti-firstthe house between the and second fires came from the

gone,tioner. He said that after last fireman had he wentthe
it, windows,through puttingthe toentire house “secure” down

including question.a in the in Hewindow bedroom said that when
ground talkingtohe returned the floor his wife was on the tele-

phone. theyWhen her leftshe finished call the house.
eyewitnesses spreadingthere ofSince were no admitted to the the

device,placement incendiary juryor of couldaccelerant the an the
identify alia,only evidence,on interthe arsonist the circumstantial

petitionerandthat an accelerant had been used that the and his
just Strictly speak-explosions.had been in house thewife the before

however,ing, petitioner’s testimony placedown him in the bed-the
room, testimonywhile no that wife had it inthere was his entered

Thus, impropertime the fires. it been tothe between would have
argue petitioner’s presencethat inthere was no basis to find the the

wife’s,likelymore than his or there was no tobedroom that basis
settingagency likelyhis the hers.find in fire more than
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would, however,argument ahave sufferedalternativeThis first
evidentiary Itsthan its weakness. silentmore obvious flaw even

acquit-petitioner entitled to anpremise is that the would have been
pointed equally and his wife as theif evidence to himselftal the

false,legal assumption For if the evidenceis however.arsonist. This
equal plausibil-beyondprove doubt and withtended to a reasonable

fire,ity jury properly have convictedthe couldthat both had set the
objectionable argueto thatpetitioner. It thus have beenthe would

merelyjury petitioner because the evidencethe could not convict the
equalpointed his wife with force.had to him and

evidentiaryany disputeAssuming thethat there could be about
theory, there is no room toalternative defensebasis for the first

evidentiary peti-argue support for the second. Thethat there was
neighbor,appellate that ahis counsel both claimedtioner and new

Richards, petitionerthe leavehad testified that she had seenMrs.
fire, that shebut had not testified hadthe house before the second

that both had beenthe wife leave. Since there was evidenceseen
house, petitioner his trial counselwould have hadinside the the

first,argue petitioner the result that the wife wasthat the left with
the fire.probably who remained behind to setmore the one

evidence,This, however, misrepresentationsimply of the andis a
clearly objectiona-jury argumentany based on it would have been

following testimony:gavein fact theble. Mrs. Richards

“Q. yoursay you looked out window?You
voices, IYes, and I looked andI heard someA. because

porchHopps the front and. . Mrs. was oncould see .
comingHopps out of the house.Mr. was

Q. ...
goingA. ... I saw him out behind the house on the side

of the house....

side, byA. . . . When he went down to the the side of the
house, lay down,I went back to and that was when I

talking, got up againheard someone so I and looked
again. Hopps,out the window It was Mrs. she was on

porch Hopps comingthe and Mr. was out of the house.
Q. Out of the front?

Yes,A. out of the front door.
Q. youwhat see?Then did

Well, they got inA. their car and went down the road.”
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likelytestimony, appears that theThus, it moreon Mrs. Richards’s
to thelast one leave house.petitioner was the

againsttheory moreup evenhave runwouldThe second defense
petitioner himself twice testi­testimony, Thehowever.inconsistent

together first fire.after thehe his wife left the housethat andfied
seen, the lastAnd, he had beenwe his own indication thatas have

broke out wouldupstairs the firebedroom where secondone in the
might toany argument have triedthat his counselundercuthave

Thus,disadvantage at oddsof evidence wasthe wife. themake to the
finger-­out, anyandtheory the lastthat the wife was onewith the
proba­improper, implausible, andhavepointing at her would been

engagepetitioner. to in itbly very damaging failureto the Counsel’s
any v.United Statesto of interest. Seebe attributed conflictcannot

denied,Mers, 1321, (11th reh’g F.2dCir.), en banc 7071331701 F.2d
523, denied, (1983).cert. 104 S. Ct. 481

strategy or tactic ofnoSince we have found alternative
otherhave with defense counsel’sdefense that would conflicted

argumentreject petitioner’s that theresponsibilities, relatedwe the
failing sponte ques­in sua toreversible errortrial court committed

possibilitypetitioner the of acounsel or the and his wife abouttion
reasonablyknows or should knowconflict. “Unless the trial court

exists,particular notthe need initiate anthat a conflict court
Cuyler Sullivan, omitted).inquiry.” (footnotev. 446 at SeeU.S. 347

261,Georgia, (1981).also Wood v. 450 U.S. 272

petitioner noWhile we thus hold the has constitutionalthat
pro­to it was error the trial court tobasis claim that reversible for

conflicts,inquiry possible makingwithout such anceed an into
take,inquiry lightinthe course the of thewould have been better to

representation poten­conflict in dual cases. “Theundeniable risk of
representing multiplefor interest in defendants is sotial conflict of

grave ordinarily lawyer forthat a should decline to act more than
except 1 ABAof several in situations....”one codefendants unusual

Justice, (2d 1980).4-3.5(b)Standards Standard ed.for Criminal
against multiple representation in theThere are similar cautions

Responsibility Hampshire Lawyers,forCode of NewProfessional
Conduct,5-105, in the ABA Rules ProfessionalDR and Model of

provide1.7(b). further multi­Rule All three of these standards that
likelyrepresentation onlyple should be if no conflict isundertaken

develop, 4-3.5(b)(i); 5-105(A), (C); 1.7(b)(1),to Standard DR Rule and
only give representation,if the clients informed consent to such

4-3.5(b)(ii); 5-105(C); 1.7(b)(2).DRStandard Rule
responsibilityThe extent of the trial court’s to makeaffirmative

certain that these standards have been satisfied has been less clear.
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however,noting,It is worth that the ABA Criminal Justice Stand-
require byards would that the client’s informed consent be verified

judicial inquiry record,on 4-3.5(b)(iii), procedurethe Standard a
by 44(c)also called for Rule of the Federal Rules of Criminal Proce-
proceduredure. Such a problemswould tend to eliminate before

trial, protracted post-trialand would lessen the likelihood of collat-
proceedingseral like the one before us. Our citation to Abbott v. Pot-

ter, 257, problems arising125 N.H. 480 A.2d 118 indicates that from
multiple representation frequent enoughare for concern.

supervisory jurisdiction, therefore,In the exercise of our we
requirewill involving multiplein all repre­future criminal cases

sentation responsiblethat both counsel and the trial court be for
making indicating investigateda record possi­that counsel has the
bility interest, possibilityof conflict of has discussed the with each
client, highly unlikely.and has determined that conflict is Sim­
ilarly, responsible makingcounsel and the court will be for a record
of each client’s representation;informed consent to dual that consent

understandingmust rest on the client’s that he is entitled to counsel
representing him alone. The trial court should address the issue on

early proceedings practicable,the record as in the as is and must
representationrefuse to allow dual unless the record indicates con­

vincingly potential very slight.that the for conflict is While this
may subject,not be our last onword this we would wish to assess
experience procedureunder this before we would consider a rule

flatly preclude representationthat would dual or one that would
proof collaterallyshift the burden of when a conviction is attacked

grounds Foster,on (1stof conflict. United States v. 469 F.2d 1Cf.
1972).Cir.

concluding opinion,Before this we need to mention several
subsidiary claims, briefly. original peti­albeit In amendments to his

petitionertion in this inadequatecase the asserted that he had had
charges against him, partnotice of the arson due in to the failure of

superior arraignment.the court to hold a formal The contro­State
claims, allegedspecificallyverted these petitionerand that the had

arraignment Superiorexecuted a written waiver of formal under
petitioner presented supportCourt Rule 97. The no evidence in of

carryhis claim proveand thus failed to his burden to entitlement to
Perrin,Roy 88, 94, 1151,relief. See v. 122 N.H. 441 A.2d 1155

(1982).

Last, sought equal protectionpetitioner raise an issuethe to
pro­petition appointed in thisbased on the denial of a for counsel

mayceeding. plaintiff raise this claim below and notThe did not
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653,Shannon, 657, 484 A.2d125 N.H.originate here. v.it State
1164, 1168 (1984).

petition offor writrelief onin the denial ofwas no errorThere
corpus.habeas

Affirmed.

All concurred.
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