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653,Shannon, 657, 484 A.2d125 N.H.originate here. v.it State
1164, 1168 (1984).

petition offor writrelief onin the denial ofwas no errorThere
corpus.habeas

Affirmed.

All concurred.
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Sheehan, P.A., Q.Phinney, Bass of Manchester& Green {James
Shirley Douglas Verge orally), plain-and G. on the brief and for the
tiffs.

Greenhalge, GreenhalgeBranch and of Concord T. on the{Frederic
intervenor,orally),brief and for Blue ofthe Shield NewCross/Blue

Hampshire-V ermont.
P.A.,Brown and of Brown andNixon Manchester Chad{Kenneth

brief,Joseph orally),F. on the and Mr. for Sandra J.Keefe Keefe
Evans, Evans, Evans, individually,Patricia and Patricia asP/M/A
amicus curiae.

Brock, intervenor,appealin thisJ. The issue is whether the
Hampshire-Vermont (BlueBlue Shield of NewCross/Blue Cross/Blue

Shield), expenses paidis entitled to reimbursement for onmedical
Dimick, minor, allegedbehalf of the insured Todd a on anbased

agreement subrogationpursuantsettlement and to the clause of its
Dimick,contract of ofhealth insurance with Donald F. the father

injured Superior {Temple, J.)the minor. The ruled that theCourt
negotiation plaintiffssettlement between the and the intervenor
nothing promise pay, uponresulted in more than a to conditioned

existed,subrogation right recoverywhether a to and that because
injured by recoverythe minor was not made whole his from the tort-

feasor, right subrogation againstBlue Shield has no ofCross/Blue
plaintiff. part part.inthe We affirm and reverse in

July 1981, plaintiff, Dimick, seriouslyIn the minor Todd was
injured motorcycle ridingwhen the he was collided with auto-an

by defendant,mobile driven the Rexford A. Lewis. Blue Cross/Blue
paid $41,217.91Shield medical inbenefits the amount of for the

planbenefit of Todd under a Blue Cross to which his father was a
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againstbrought1982, an actionApril plaintiffstheInsubscriber.
as aexpenses incurredinjuries andfor sustaineddefendantthe

of the accident.result
representatives of2, 1983,February plaintiffs’ counsel andtheOn

agreed Shieldthat Bluemet andShieldBlue Cross/BlueCross/Blue
$41,217 tosubrogation approximatelyclaim fromitswould reduce

disagree or notto whether$12,524. parties asTheapproximately
binding agreement part of theon themeeting aconstitutedthis

with thepay $12,524 case was settledplaintiffs once theto the
defendant.

by plaintiffs’ counsel onwas notified theBlue ShieldCross/Blue
longer23, agreement validMay 1983, was nothe settlementthat

Cyr,in v. St.Blue Shieldof this court’s decisionbecause Cross/Blue
$5,000137, (1983), in settlement.459 226 and offered123 N.H. A.2d

court, pending$12,524agreed superiorinparties set asideThe to
disputed claim.of theresolution

fornegotiating insurer thesettlement with the defendant’sAfter a
26, 1983,May plaintiffs filed a$101,000 the Peti-policy of onlimit

petitionof a TheApproval on Behalf Minor.for of Settlementtion
RSA 464-by superior in accordance withapproved courtthewas

A:42.
subrogeesubsequently “petitionfiled ofaBlue ShieldCross/Blue

asking agreement theintervene,” betweenthat the settlementto
any given by plaintiffstheplaintiffs and releasesand the defendant

thatnull and void or in the alternative Bluebe declared Cross/Blue
promise pay$12,524, tobased on abe allowed to recover theShield

Shield.plaintiffs’ and Bluebetween the counsel Cross/Blue
agree-whether or not the settlementWe address the issue offirst

attorney2, 1983, plaintiffs’February andbetween thement of
Shield, whereby plaintiffstherepresentatives of Blue Cross/Blue

agreed $12,524 a withpayto to the insurer if and when settlement
Followingreached, binding upon parties.thethe tortfeasor was was

meeting, representativeFebruary 2 Blue Shield’sthe Cross/Blue
9,letter, February plaintiffs’ reads into the counsel whicha onsent

pertinent part:

agreement nois on the fact that furtherbased“This
prior ofprovided the settlementbenefits will be to actual

you a check inforward to the Planthis case and that will
followingdays$12,524.74 thethe of within 30amount

you any questions, please con-If havedate of settlement.
tact us.”

responseno to this letter.Blue Shield receivedCross/Blue
agreementargues February 2Blue that theShieldCross/Blue
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binding upon partieswas andboth that it relied on the terms of the
agreement by making underlyingno effort to intervene in the tort
action.

plaintiffs agreementresponse,In the claim that no such
agreementwith Blue Shield was ever made and that theCross/Blue

upon subrogation right recoverywas conditioned a towhether actu­
ally February per­existed. The court found that the 9 letter was not

promise pay,suasive on the issue of a to both because of the absence
terms,response because, by any rightof a own itletter and its made

paymentto conditioned on the date of settlement. The court further
agreement $12,524noted that the settlement delineated the as a dis­

puted ofamount. This court will not disturb the decision the trier of
Textiles,findings clearly Belknapfact unless the are erroneous. Inc.

Industries, Inc., 30, 1141,Belknap 28,v. 121 424 1142N.H. A.2d
light evidence, say(1981). In of the we cannot that the trial court’s

finding negotiation promise paythat the settlement a to condi­was
subrogation right recoveryupontioned whether a to existed is

unreasonable.
urges adoptBlue courtShield next that this not theCross/Blue

theoryplaintiffs’ that an insured must be made whole before the
arguesinsurer is entitled to It that in areimbursement. settlement

agreement tortfeasor,plaintiff opposedbetween a and a as to a trial
verdict, right any judicialthe insured waives his to determination of

byhis losses and that he cannot such settlement defeat the claim of
by assertingthe insurer that his losses exceeded the settlement

Braun, 550,amount. Illinois AutomobileSee Ins. Exch. v. 280 Pa.
557-58, 691, (1924).124 A. 693

Subrogation, origins generallyequity,which has its in is not
recoveryallowed where the insured’s total than theis less insured’s

Stasson,by 699,actual loss. v. 330 N.W.2dWestendorf Westendorf
however,(Minn. usually applied,1983). This rule is in703 cases

recovery judgment,upon awhere there is a in and in absence-offull
settlement, hand,express usuallyon thecontract terms. A other

recovery, are ininvolves a reduced and we reluctant such a case to
apply priorityeither an insured-first or an insurer-first rule. See

Keeton, Law,generally, 3.10(e),R. Insurance ch. 3 at 164-65§
Comment,(1971); Subrogation Pennsylvania: Competingin Interests

PartyInsurers and Insureds in withSettlements Thirdof Tortfea­
Temp. L.Q.sors, 667, (1983). by56 679 While the amounts claimed

plaintiffs settlement,the in their writs far theexceed amount of the
plaintiffs by pressingthe did not “test out what their full loss was

againstthe suit the to verdict.” See Illinois Auto Ins.[tortfeasor]
Braun, 558, 124supraExch. v. at A. at 693.
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bycomplicated the factin case is furtherproblem thisThe
father, policywhom areboth ofinjured and hisminoranthat

plan, involved. Wherearea health insuranceunder“members”
involvingpolicyin insurancesubrogation anclauseis a validthere

subrogated toinsurer isparent, the healthinjured and aminoran
expenses. Blueright medicalparent’s to recoverthe Cross/Blue

226, (1983). The137, 141, 228A.2dCyr, 459123 N.H.v. St.Shield
only $1,996 reimburse­Approval allocatesfor of SettlementPetition

for medi­despite that the total amountparents the factment to the
$43,423.26.expenses is listed ascal

jeopardize the insurer’scannotplaintiffs in this caseThe
lossesmaking insured and uninsuredby claim forposition a unified

only portion settlementunilaterally of thea smallallocateand then
rights. Illinoisthe insurer’sparents in to frustratethe orderto

Thus, “top issupra. the dollar”BraunIns. Exch. v.Automobile
awarded toinjured a minimal amountminor withto theawarded

Greenward, Legal and Practi­parent. andCapwellSeethe minor’s
andSubrogation in HealthArising Clausescal Problems from

Marq. 255, (1971).Policies, 294L. Rev.54Accident

denying Blueorderthe trial court’svacateWe therefore
relief, andand for“petition to intervene”Shield’sCross/Blue

court, agreementabsent anthe trialinstructions thatremand with
findings of lossseparate as to the extentparties, maketheof

by parent. courtplaintiff his The trialby and.the minorincurred
proceeds Blueto whichof the netdetermine the amountshould then
basis, proportionate topro-ratais entitled on aShieldCross/Blue

v.settlement. See Germerplaintiff-father’s share of the totalthe
145,137,Co., Super. 238Insurance 99 N.J.MutualPublic Service

713, (1967).A.2d 717

part; reversed ininAffirmed
part; remanded.

sit;King, C.J., not the others concurred.did


