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Muh,Merrill, (Robert attorney,attorney general onStephen E. B.
brief, Conway orally),and for thethe Edna M. State.

P.A.,McNamara, ofLarsen & Schuster Lebanon A. Larsen{Mark
orally),brief and for the defendant.on the

King, appeals jury Superi-C.J. defendant from a verdict inThe
guilty kidnapping,{Johnson, J.) finding him of RSA 633:1or Court

1983). part,(Supp. part,in in andWe affirm reverse remand.
appealfacts to the raised are follows.The relevant issues on as
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familycase, girl,nine-year-old reported to herin this aThe victim
May 23, 1983, ina man had taken her hisofthat on the afternoon

Canaan, lookingpretext for hison the ofarea incar to a secluded
sexually knifepoint priordog, at to herassaulted herlost and had

description,girlescaping related her assailant’sfrom him. The
car, family policealong and to the on severalof his to herwith that

in each of herin some detailsThere were inconsistenciesoccasions.
descriptions.

assault,following ofday victim was shown the firstthe theOn the
time,arrays (line-ups). the defend-photographic At thisa series of

array, the victim made no identifi-picture in the andant’s was not
investigationlater, policeafterApproximately two weekscation.

defendant, arraybegan suspicion upon the a second wasto focus
time,picture Thisprepared in defendant’s was included.which the

identification, choosingpositive the defendant’svictim made athe
Also, preparationthe of thispicture. the same time asat about

beingdealershiparray, girl as likeidentified a car in asecond the
being taken to the State Policeher assailant. After Vermontthat of

Vermont,Bethel, where the defendant’s car had beeninbarracks
Woodstock, Vermont, positively identi-in shetowed from his home

his, only upon general appearance,its butthe car as based notfied
buckled,passenger’s a fact that sheupon the dooralso the fact that

specifically recalled from the incident.
girlphotographic line-ups were shown to theAfter two further

Countylater, line-up conducted at the Graftona live wassometime
December, girl again identifiedDepartment in 1983. TheSheriff’s

the defendant.
victim,by eyewit-the two otherIn addition to the identification

day incident, posi-nesses, passersby on the of the madeon Route 118
arrayphotographicbased on aof the defendanttive identifications

sup-toto the victim. The defendant movedsimilar to that shown
identifications,photographic butpress alia these out-of-courtinter

trial court denied the motion.the
alibi,trial, and introducedrelied on a defense ofAt the defendant

wife,testimony step-childrenhis and one of theevidence the ofinto
place and histended to both the defendantlatter’s fiance which

Vermont,Woodstock, inat the time of the assaultinautomobile
heavily testimony expertof his wit-relied on theCanaan. He also

photographicness, psychologist, theprofessional to the effect thata
which, identifications,along in-court were thewithidentifications —

against testimonycase—were biased him. Thiscrux of the State’s
largely surveys photo-of the results of field in which theconsisted

graphic line-ups in were shownat issue the case to individuals to
descriptions previouslyof her assailant had beenwhom the victim’s
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chargedguilty crimejury him of thenevertheless foundread. The
indictment, imposed sentence commensurateand the court ain the

felony.Awith a class
to sen-post-trial set aside the verdict andmotions toDefendant’s

hearing. appealfelony This fol-B were denied afteras a classtence
lowed.

denyingargues court erred infirst that the trialThe defendant
portions priorsuppress of his crimi-in limine to certainhis motion

place, thefirst the defendant claims that Statenal record. In the
Superior Rulecomply Court Rules 68 and 58. 68failed to with

party planning prior criminal recordrequires to refer to thethat a
assailingparty purpose of his credi-a or a witness for theof either
partybility: copy opposing or his coun-(1) a of same to the“furnish

sel;” ruling to whether the(2) a from the trial court asand “obtain
regardmay anyopposing party questioned with toor a witness be

Super.credibility purposes.” R. 68. Since the de-conviction for Ct.
priorfendant filed a motion in limine to exclude his convictions well

procedure required byin of in with theadvance trial accordance
278, 285, 320,Staples,this court in v. 120 N.H. 415 A.2d 324State

(1980), non-compliance inthe with Rule 68 is of no momentState’s
Likewise, compliancethe context of this case. the with RuleState’s

issue,presents merely permitsrule the58 no reviewable since that
hearing partyupon opposingifcourt to act a motion without a the

one, motion;request objectmotion fails to to thethe and to Rule 58
requiredoes not the trial court to rule in the defendant’s favor

where, here, suppress priortoas the defendant filed the motion his
Watson, 950, 952,criminal record. See v. 424State 120 N.H. A.2d

417, (1980).418

argues denyingThe defendant next that the court erred in
record,suppresshis motion to his criminal because the State

impermissibly sought to have the convictions introduced as substan­
merely purpose impeachingtive evidence and not for the of the

credibility testify. planneddefendant’s if he chose to That the State
convictions,particularto use these if the defendant had taken the

stand, hearing.transcriptis clear from the of the motion Whether
they substantivelycould also have been admitted into evidence was

subject particular hearing,not a for decision in the context of this
by referringpredicatedwhere the State its remarks to the introduc­

“iftion of these convictions he chose to take the stand. . . .” The fact
argument supportinthat the State’s of the use of these convictions

purposes by language goingimpeachmentfor was confused to the
court,ground byissue of use is for thissubstantive concern but the

only rulingissue before us is whether the trial court erred in



150

impeachmentparticular convictions forproof of theseadmissible
admissible,purpose, the convictions werepurposes. limitedFor this

error.and we find no
argues not ade-that the trial court diddefendant furtherThe

prior convictions forquately reflect that the twomake the record
purposes,impeachmentto be let in forat issue here wereassault

mightoutweighed prejudicethe thatprobative valuebecause their
might have elab-the trial courtfrom their use. We think thatresult

agreeruling, that the court made nobut we do notorated on its
ruling Vanguilder,adequate matter. v. 126on the See State N.H.

326, 331, 1116, inquiry by(1985). this court493 A.2d 1120 Further
stand;unnecessary, defendant never took the theis because the

prior impeachment pur-convictions forState introduced thenever
ruling; jurybyposes the trial court’s and the thus neveras limited

previous prejudice toof the defendant’s assaults. No theheard
thereby anyIf there is substance to thedefendant’s case resulted.

rulingtrial court’s “chilled” the defendant’s desire toclaim that the
defense, Wayne Kelley,pointin his own we to State v.take the stand

18-19, 300,14, (1980), dispositive ofas the413 A.2d 303-04120 N.H.
claim.

argument court erred insecond is that the trialThe defendant’s
photo-suppress out-of-courtof the defendant’s motion toits denial

eyewitnesses.by Itgraphic the victim and two otheridentifications
biased,arraysphotographicthat were andis his contention these

theyprocess law. If wereuse thus denied him due ofthat their
arrayssuggestive, anythe out-of-court andimpermissibly then both

derived from them would haveidentifications or evidencein-court
213, 259,Allard, 209, A.2d123 N.H. 459inadmissible. State v.been

(1983).262
admissibilityregarding of an out-of-­theA determination

Cyr,two-step analysis. 122v.a Stateinvolvescourt identification
inquireInitially,1315, (1982). we1155, 1158, 1317453 A.2dN.H.

impermissibly orwasprocedurethe identificationinto whether
stage inquiry,suggestive. of the the de­unnecessarily At thisId.

Hamp­McNamara,Id.;proof. see R. 1 Newhas the burden offendant
230, 144.Procedure atPractice and §shire Practice: Criminal

then consider theOnly his burden must weif the defendant has met
188, (1972),Biggers,in v. 409 U.S. 199-200enumerated Neilfactors

98,Brathwaite, (1977), to432 U.S. 107in Manson v.and reiterated
suggestiveprocedure was so aswhether the identificationdetermine

hence,and, inadmissible.unreliablerender the identificationto
stage inquiry, theof the the State bearsCyr supra. At thisv.State

in this case the de­supra. conclude thatv. Allard Weburden. State
burden.has not met hisfendant
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performed bydefendant, of researchThe with the assistance
arraysphotographic fromwitness,expert contends that thehis

eyewitnesses him wereidentifiedtwo otherwhich the victim and
defendant,that, for thesaveHe claimsbiased in their construction.

anyarrays boreonly “suspects” in the threeone of the otherat most
police.description provided tosignificant theto theresemblance

byrespond theseto assertionsThe have this courtdefendant would
agreeing from a sub­review in such casesto move our standard of

objectivejective perusal the to anupon our of evidencetest based
testing. We to doupon psychologicalof declinetest the resultsbased

so.

suggestiveness inimpermissibleno existsWe thatconclude
agreearrays there certainphotographic at We that arethe issue.

question;photographs in neverthe­to be drawn from thedistinctions
unduly suggestless, significant thenot as tothese distinctions are so

Heald, 319, 321-22, 414State v. 120 N.H.defendant’s selection. Cf.
array unduly1288, (photographic suggestive(1980)1290 heldA.2d

exceptcomponent pictures were consistent with one anotherwhere
picture particularscorresponded offor which alone todefendant’s

When, here, persons looselyeyewitnesses’ description).the as all the
victim, thoughdescription given by theyfit do notthe the even

another, say ofone we cannot as a matter law that theresemble
photographic suggestive.line-ups impermissiblywere See Adkins v.
Commonwealth, 502, App.(Ky. 1982).S.W.2d Ct. Insofar647 504-05

showing impermissibleas defendant has not met his burden ofthe
identifications,suggestiveness we needof the out-of-court not reach

step analysis Cyr, suprathe of the out above. State v. atsecond laid
1159, 453 A.2d at 1317.

ofthird claim is that the failure the toThe defendant’s State
pretrial requiring photo-comply production ofwith a order the all

arrays relygraphic upon which it intended to at trial should have
During trial,stagesin a mistrial. the initial of the theresulted State

photographic line-upinto a which had beenintroduced evidence
1983,May 24, daythe theshown to the victim on after attack. The

photograph particular array,was not included in thisdefendant’s
it,viewing noand after the victim made identification. Counsel for

objectedthe to introduction this thedefendant the of evidence on
ground givenarray inthat the had not been to him advance of trial.
He for a for this reason. trial court themoved mistrial The denied

rulingmotion, array,defendant not been in thethat because the had
array prejudicialthe use of the was not to the defense.State’s

1983,November,produce,toThe defendant’s motion dated had
requested provide copies photo-that him “ofthe State thewith
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arrays upon [i.e.,graphs photo which it theused in the State]
granted,rely trial.” The trial court had this motionintends to on at

us,December, then, theThe issues before are whetherin 1983.
particular array preventsuppression worked to theState’s of this

trial,adequately preparing for and whether thedefendant from
photographic arraythe into evi-trial court’s decision both to allow

denyobjection and to a motion for a mistrial constituteddence over
reversible error.

consistentlyrepeatedly upheld inherenthave and theWe
authority to exercise its sound discretion in mattersof the trial court

Sorrell, 472, 475,discovery.relating pretrial 416to State v. 120 N.H.
1375, ruling allowing in(1980). Even if the trial court’sA.2d 1377

error, an the discretion of thethis evidence was such exercise of
harmful error unless it was shown to havetrial court would not be

rights disagreeprejudiced defendant. Id. Wethe substantive of the
preventedtrial court the defendant from ade­that the actions of the

quately preparing his defense.

case, protectIn the instant the trial court took care to the
by allowinginterests counsel sufficent time to consultdefendant’s

photographicexperthis on the construction and use of thewith
array. available to him fromDefendant’s counsel had the material

array mightday particularfirst full of trial. Insofar as this havethe
victim, freelycredibility cross-examination wasbolstered the of the

jurythe defendant in order to convince the otherwise.available to
Sorrell, 475,supra these circum­at 416 A.2d at 1378. UnderState v.

ability prepareto hisstances we are satisfied that the defendant’s
unduly prejudiced.notdefense was

sufficiency of thethe State’sThe defendant also attacks
everytrial, provebe sufficient toAt the evidence mustevidence.

charged beyond a reasonable doubt. State v.element of the offense
1031, review,647,Holt, 645, (1984).1033 On124 474 A.2dN.H.

evidence,however, all the with all reasona­this court will consider
therefrom, light to thein the most favorableble inferences drawn

Benson, 767, 769, 576, (1984);124 474 A.2d 577State. State v. N.H.
301, 303, 382,Canney, (1972). Thev. 112 N.H. 294 A.2d 383State

onlysupportis to the verdict ifevidence adduced at trial insufficient
beyondproof guiltcould have found of a‘“no rational trier of fact

Martin, 1032, 1034,v. 121 N.H. 437 A.2dreasonable doubt.’” State
308, Virginia, 307,(1981) (quoting Jackson v. 443 U.S. 324309
(1979)).

heavy,appeals iswho his convictionThis burden of a.defendant
Thein case has not met it.that the defendant thisand we believe



153

reliability eyewitnessnub of this case was the of identification. The
gave varying descriptions assailant;victim of the assault of her

however, given age incident,her and the traumatic nature of the the
descriptive pointssalient completelyof her account were not so at

credibilityvariance one with destroyed.the other that her was The
line-ups by were, fact,police goodconducted the in evidence of the

powersvictim’s of identifyobservation and recall. anyShe did not
photographic arraymembers of the first in pic-which there was no

ture of the positivedefendant. She did uponmake a identification
viewing arraya second picturesuch in which the defendant’s had

placed.been She also identified the line-up.defendant in a live In
addition, positiveshe made a identification of the defendant’s car. A
rational trier of fact could have found that this evidence demon-

genuine recognitionstrated of the indefendant an uncoerced set-
ting.

There photowas corroborative evidence of identifications
by eyewitnesses.made two descriptionsother Their both of the car

of suspect-occupantand the reasonablyof it met those of one of the
defendant’s vehicles the Finally,defendantand himself. the circum­

surroundingstances photographic line-upsthese appearalso to us
unexceptional and eyewit­untainted. In both the case of the victim’s
ness eyewitnesses,identification and ofthat the other two it was for

jury weigh evidence,the to the admissible and unless no rational
person conclusion,could reach jury’s findingsthe same the must be
upheld appeal. 857,on Goupil, 859, 1284,State v. 122 N.H. 451 A.2d

(1982). jury’s1285 We finding.decline to disturb the
Opposing the aforementioned evidence of the State was the tes-

timony wife,of the step-childrendefendant’s his and the fiancé of
one of the latter. Their dayrecollection of the events of the of the

generally uncontradicted; nevertheless,attack was jurythe was
reject testimony chose,entitled to if it so Goupil, supraState v. at

859, 1286,451 A.2d at or to againstresolve conflicts in the evidence
them, Sliz, 389, 391,State v. 124 1357,N.H. 469 (1983);A.2d 1359

352,Berry, 355,v. 355,State 117 N.H. (1977).373 A.2d 357

Therefore, considering lightall the evidence in the most
prosecution,favorable to the Goupil supra,State v. we refuse to hold

personthat no reasonable guilty beyondcould find the defendant a
Martin,reasonable 1034,doubt. State v. 121 N.H. at 437 A.2d at 309.

We therefore find constitutionallythe evidence sufficient.
The that, althoughdefendant’s final claim juryis the was

instructed as to the felony,elements of the class B he was sentenced
felony.as if convicted of a class A languageDefendant cites in State

Goodwin, 862,v. 118 N.H. (1978)395 A.2d support.1234 for The
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merely chargingin on the ele-erredis that the trial courtclaim
againstan offense the vic-of and commission ofments confinement

tim.

Inbethe defendant’s claim to meritorious. Good­We find
felonywin, Aon the class of kid­we that a valid instructionstated

jury ofrequired the of the element “seriousnapping submission to
869,bodily being place.”in Id. atinjury a safe 395before released

633:1, guilty1238; is the class AII. A defendant ofsee RSAA.2d
only juryfelony kidnapping if the evidence estab­of the finds that

633:1,felony kidnapping as in RSAB of definedboth the classlishes
633:1,felony in II.I, set forth RSAthe elements of a class Aand
felonyAccordingly, of class A ofin convict a defendant theorder to

followingalongkidnapping, jury the lines:the should be instructed
beyondyou a rea-“If find that the evidence established

kidnappingthe of as Idoubt the elements of crimesonable
you,just isexplained them to then the defendanthave

felony.guilty of a class B
you evidence established“If further find that the

beyond a that the defendant either failedreasonable doubt
voluntarily bodilyto release the victim without serious

voluntarily victim,injury, the but in anor did release
place, guilty a class A fel-unsafe then the defendant is of

ony.”

bar, actually given juryto theat the instructionIn the case
I;633:1,only language consequently,of underthe RSAembraced

Goodwin,holding factorsin the failure to delineate those furtherour
633:1, only felonyclass B kid-in II meant that aenumerated RSA

jury.tonapping was submitted theissue
objection timelyin a fashion at the sen-raisedThe defendant his

intencing hearing, defendanttime court sentenced theat which the
felony kidnapping.A ofthe classwith a conviction foraccordance

651:2, pronouncedthat the trial court11(a). extentRSA To theSee
offense, usurpinggreater it theerred inwith thesentence consistent
Goodwin, 869,jury N.H. atof the as fact-finder. 118 395function

LeClair, 214,1238; 221,also v. 118 N.H. A.2dA.2d at see State 385
Goodwin, action,831, “[b]yin(1978). we indicated this de-835 As

right jurydeprived to the decide whetherwas of his havefendant
requiredproof toof on all the elementsthe State met its burden

Goodwin,felony suprakidnapping.” atsupport for Aa conviction
869, at 1238.395 A.2d

felony kidnapping Theconviction must fall.The class A
felonyonly class B ofjury on the elements of thewas instructed
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onlyguilty supportkidnapping; therefore a sentenceits verdict can
Accordingly, the of the trialthat offense. we order that sentencefor

vacated,felonyimposed kidnapping be andcourt for the class A of
sentencingcourt for consist-that the case be remanded to the trial

felonyBent with class standards.

part;in reversed inAffirmed
part; remanded.

All concurred.
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