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onlyguilty supportkidnapping; therefore a sentenceits verdict can
Accordingly, the of the trialthat offense. we order that sentencefor

vacated,felonyimposed kidnapping be andcourt for the class A of
sentencingcourt for consist-that the case be remanded to the trial

felonyBent with class standards.

part;in reversed inAffirmed
part; remanded.

All concurred.
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P.A., (Randolph J. Reis & a. onand Nixon of ManchesterBrown
Jr.,brief, plaintiff.Murphy, orally), for theand Francis G.the

Soden,Sulloway, (Robert andHollis of M. Larsen Ir-& Concord
brief, orally),ving forH. on the and Mr. Larsen theSoden

defendants.

Brock, arising from the sameThis case involves two actionsJ.
malpracticewrongfulThe first is a death action for medicalevent.

brought by capacityplaintiff Brann in her as adminis-the Marsha
husband, (decedent).of her Robert Brann Thetratrix the estate of

defendants, Singer theplaintiff claims that the Dr. Karl and Exeter
Clinic, (defendants), (Carlson) failedInc. and Dr. Dennis Carlson to

malignant. plain-properly Theevaluate a mole which later became
capacityin also sued for loss of consortium undertiff her individual

specialThe trial resulted in a verdict for the defend-RSA 507:8-a.
jurywrongful inants in the death action which the found that Carl-

negligent, negligent,son was 0% the defendants 49% and the dece-
negligent. claim, jurydent 51% On the consortium the theawarded

plaintiff ($300,000).three hundred thousand dollars
verdict, allegingplaintiff appeals special Superi-The the that the

(Temple, J.) instructing juryerred inor Court both the on the issue
comparative negligence failinginof and to set aside or reduce the

finding negligence,comparativeof absent more than a scintilla of
evidence on the issue.

arguingcross-appeal, plaintiff’sThe defendants filed a that the
juryloss of consortium claim should have been withdrawn from the

damagesthat theand verdict for was excessive. For the reasons that
follow, wrongfulwe reverse the verdict in the death action and
uphold the verdict in the consortium action.

1978,SeptemberIn the decedent visited the office of Dr. Karl
Singer, complaining problems depressionof resultingback and

job injury Januaryafrom related which had occurred in 1977. Dr.
Singer’s “pigmented rightexamination revealed a lesion” on the
upper Suspecting mightback. that the mole be a form of cancer

“superficial spreading melanoma,” Singercalled biopsyDr. did a of
lesion, completely.the but did not remove the mole He submitted

analysisthe tissue to Dr. Carlson for and the mole was found to be
benign.

1980, beganIn June of the mole to swell and bleed. The decedent
Piper August 28, Piperconsulted Dr. on 1980. Dr. com-Edmund
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mole, diagnosedbiopsy it asperformed a andpletely excised the
“malignant melanoma.”

twenty months, spreadDuring the melanoma to otherthe next
surgery,body. chemother-He submitted toparts of the decedent’s

radiation, soughtHe alsospecial diets and other treatments.apy,
Philippines attemptand the in anhealers in Massachusettsout faith

becoming by theAfter emaciated effects of theto cure the disease.
Aprilmalignancy, Brann died in of 1982.Robert

negligencetrial, onthe issue of focused wheth-At the evidence on
inSinger all the decedent’s mole 1978should have excised ofer Dr.

(a “punchonly portion it(an biopsy”), instead of a of“excisional
trial,time, duringpleadings or the didbiopsy”). either in theAt no

contributorily neg-allege the had beenthe defendants that decedent
ligent.

jury, only compara-ofthe court instructed the the mentionUntil
(whonegligence pretrialin statement of Dr. Carlson iscame thetive

negligenceappeal), “Comparative isin this viz.:not involved
testimonypending and evidence at trial.”reserved as a defense

requested juryhere aDr. nor the defendantsNeither Carlson
instruction on the issue.

contributory negli-onlyThe at trial from which causalevidence
might sugges-gence part the decedent be inferred was aon the of

by expert typethe decedent’s cancer was a thattion made one that
very together generalmay develop rapidly, with a series of state-

any must be discovered andments to the effect that melanoma
early any hope“if there is to be of a cure.”removed

Nevertheless, jury on issue ofthe trial court instructed the the
507:7-a,negligence, jurycomparative see and the returned theRSA

plaintiff objected juryspecial to theverdict described above. The
groundon the that there had been insufficient evidenceinstruction

negligence byof causal the decedent to warrant such an instruction.
overruled,objection exceptionand an noted.Her was

arguesappeal plaintiff improperthe that the instruction wasOn
instruction,grounds. only timely objection to theon several The

is,however, sufficiency of evidence. That accord-involved the the
ingly, only ground properly preserved appeal.for Proctorthe v.

N.H., 395, 402, 263, (1983).Bank 123 464 A.2dN.H. 267of

agree that in case there was evidence ofWe this insufficient
jurynegligence parton the of the decedent to warrant acausal

[supportinginstruction. The test is “whether the evidence causal
negligence]. might reasonably properly jury,and lead the in the. .

rebutting evidence,any explanatoryabsence of or to conclude that
allegation negligence Railway,is Paine v.the of sustained.” 58 N.H.

611, (1879).614
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first, delaycase, was,question whether the decedent’stheIn this
second,negligent; whetherconsulting in anda doctor 1980 wasin

needof death. We notdelay in some a cause histhat was measure
plainlyquestion isquestion, the latterfirst becausediscuss the

requiresknowledge lay jury;beyond experience of a it theandthe
Roberts,training.experience v.special and Michael 91application of

cases,361, there499, 501, (1941). such where isA.2d InN.H. 23 362
negli-testimony support an of causalexpertno that could inference

juryjury. wouldgence, issue “Otherwise the bethere is no for the
conjecture v. Sat-deciding on rather than reason.” Jutrasthe case

ters, 300, 302, 712, (1950).75 71396 N.H. A.2d

testimony juryaexpert in the from whichis no recordThere
reasonably likely not thatmore than thecould infer that it was

delay seekingin caused his death. Carsondecedent’s treatment Cf.
825,925, 934, (“inMaurer, (1980) the424 A.2d 832 areav. 120 N.H.

relatingmalpractice, proximateto . . . causeof medical matters
by expert testimony”). ofgenerally None themust be established

expert testified to the likelihood that the decedent’switnesses as
course if had consultedcancer would have taken a different he a

July 1980, August.or of rather than in late Thedoctor in June
earlyabove,general forreferred to about the need dis­statements

treatment, give lay jurycovery a basisand could not a sufficient for
finding onlynegligence; jury specu­of thea reasonable causal could

might appliedlate how those be the facts ofas to statements to this
accordingly jurycase. that the not haveWe hold should been

negligence.comparativeinstructed on the issue of

passingnote in should toWe that courts be reluctant instruct
juries comparative negligenceon when the issue nothas been

argued trial,pleaded or at and when no hasinstruction been
requested. comparative negligence pertinentThe instatute reads

proofpart: “The burden of as to the ofexistence or amount causal
negligence alleged party uponto be attributable to a restshall the

allegation.”party making such RSA 507:7-a.

necessarily allegingThis does not mean that a defendant
negligencecontributory effect;introduce to thatmust evidence
plaintiff’sthe will be tosometimes own evidence sufficient establish

negligence part. (Second)on his or her Restatement of Torts §
477, clearly however,(1965). implies,comment a The statute that a

negligence allegeprove bydefendant who seeks to itshould first
pleading pretrial Superiorformal or under Courtstatement Rule

62.

general principle plead­in keepingSuch a rule is with the of
ing “Pleadings oughtby simple,laid down this court in 1950: to be
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theory plaintiffconcise and indicate onthe which the [or defendant]
proceeding opposing party adequatelyis so that the can defend.”-

Plourde, 344, 345-46,Morency 791,v. (1950);96 N.H. 76 A.2d 792
Stone, 239-40,235, 342,see also Fortier v. 79 N.H. 107 A. 343-44

(1919) (in case, juryassault instruction on self-defense should not
given exclusivelyhave been where defendant had relied on a defense

accident); Martina, 989,of Clinical Lab Prod’s Inc. v. 121 N.H.cf.
990-91, 285, (1981) (“it437 A.2d 286 errorwas for the court to

damages bypresented pleadingsaward on a claim not the and not
by party”).otherwise referred to either

contributory negligenceAt oneleast court has held that cannot be
proved pleaded. Schrage Miller, 266,unless it is first v. 123 Neb.
276-77, 649, (1932).242 N.W. 653 Various commentators have made

point regarding negligence. See,comparative e.g.,the same Note,,
Comparative Negligence Defense,as an 70 IOWA L.R.Affirmative

Comparative Negli-693, (1985); Heft,R.702-07 C. Heft & C. J.
gence Damages5.30, Conason,(1978);Manual at 4 R. 7 in Tort§

Topic(looseleaf, 1982-85);Actions Am71.12 Jur. 2d New Serv-§
ice, Comparative Negligence (1977).45§

course, plaintiff surpriseOf a cannot claim unfair when con­
tributory bynegligence is revealed his or her own Inevidence. such
cases, properthe defendant’s course is to move for an amendment of

pleadings, by “may permitted any action, anythe which inlaw be in
stage proceedings,. appearof the .. when it shall to the court that it

necessary prevention injustice 514:9;is for the of . . . .” RSA see
Teamsters,Mayhew England 581, 584,v. New 115 N.H. 347 A.2d

610, 46, 50,(1975); LePage Company, 148,612 v. 97 N.H. 80 A.2d
(1951); supra.152 Clinical Lab Prod’scf.

defendants, cross-appeal, argueinThe their first that the dam-
ages plaintiff’sawarded in the consortium case should be barred or

by negligence Theythe thelimited of decedent. contend that consor-
fundamentallytium is a derivative claim and that a consortium

negligenceverdict should be consistent with the inverdict the
disagree.Weaction.

The view an for ofthat action loss consortium is a “deriva­
rejected by commentators, althoughtive” claim has been the

Co., Inc.,accepted by some courts. Macon v. Seaward Const. 555
1, (1st Co.,1977); 603,2F.2d Cir. Feltch v. General Rental Mass.383

607, 67, (1981).421 This courtN.E.2d 70 removed all doubt that we
“separateview a loss of consortium' claim as and distinct and not

Co.,Spadone 198, 199,in v.derivative” Reid Mach. 119 N.H. 400
54, Therefore,(1979). plaintiff’sA.2d 55 the loss of consortium

by againstwill not be barred or reduced aaction verdict rendered
negligenceplaintiff inthe a action.
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Secondly, argue failingthe trial court indefendants that the erred
grantto the defendants’ motion for and innon-suit directed verdict

case, theoryonthe consortium the that there was no evidence in the
supportto for ofrecord a claim loss consortium.

This court has defined toconsortium include three ele­
service, society intercourse, Railroad,and sexual Guevin v.ments —
289, however,(1916); depend­78 N.H. 294 of isloss consortium not

service,upon proving any injuryofent loss and substantial to the
right addition,marital is actionable. at InId. 300. the extent of the

injuriesdecedent’s is relevant to the issue. LaBonte v. National
Co., 678,Gypsum 681, 403,113 (1973).N.H. 313 A.2d 406

clearly supportsThe inevidence this case a verdict for the
plaintiff for loss of consortium. Marsha Brann testified that she
fully shared her husband’s ordeal and shethat took care of him both
physically emotionally twentyand in the hismonths before death.

testimony frequentlyHer also indicated that her husband was inca­
pacitated by hospitalization significantpain.or severe He lost a

weight physicallyamount of and was often ill from the side effects
of chemotherapy and radiation treatments. While there was some
testimony goodkeep positive,that the decedent tried to a humored

days life,attitude until the final of his the decedent’s noble efforts
meaninginterpretedshould not be as that his wife did not on the

whole suffer the of companionship. testimonyloss his The was suffi­
jurycient for the to find that the marital relations of Marsha and

severelyBrann byRobert were affected and limited his illness.

Finally, jurythe defendants claim that the ofverdict three
hundred ($300,000)thousand dollars in ofthe loss consortium claim

Damagesis excessive. for ofloss consortium cannot be determined
certaintywith mathematical claim,because the elements of this

love, etc.,companionship,such as subjective.are Id.

The court will not set aside trial court’sthe decision not
to order remittitur “manifestlyunless the verdict is exorbitant and

person. . no say jury. reasonable could the was not ormisled mis­
Bemis, 425, 428, 113,taken.” Steel v. 121 (1981).N.H. 431 A.2d 116

amount,if thisEven court would not have anawarded such we will
not set aside personthe verdict unless “no reasonable could have

429,reached such a result.” Id. at say431 A.2d at 116. We cannot
suchthat was the case here.

part;Reversed in inaffirmed
part.

King, C.J., sit;did not the others concurred.


