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But, Choate didin this case. Mr.practice was intendedsharpno
policy that underliesexpert, the of disclosureandas anfunction

expert it is when theparty as asapplicable when a actsis asWillett
testimonyopinion from an outsider. Hence we cautionis to come

experts isofwhen identificationfull disclosureto makecounsel
good excuse a fail-interrogatories. reason toby Withoutcalled for

opposingdisclosure, ancourt should sustaina trialsuchure to make
testimony expert.profferedobjection opinion of ato theparty’s

for an imme-error, do not remandHaving we reverse. Wefound
however, trial court shouldtrial, believe that thefor wediate new

judge shouldThe trialpropriety of a remittitur.thefirst consider
jury could reasona-before it theon the evidencewhetherdetermine

finding liabil-liability withoutthe tort claimbly underhave found
have, and a find-If it could notclaim as well.ity contractunder the

certain,reasonably theliability thenthereforeing isof contract
verdictamount of a contractmay to thea remittiturcourt consider

opinion. Therethisthe evidence andwiththat would be consistent
thataverage profit per was andstove $284.26that theevidencewas

in theforeseeable salesactual sales andbetweenthe difference
if trial court finds aThus thewas 150 stoves.of breachabsence

toof the verdictappropriate, a reductionremittitur otherwise
$42,639 be warranted.would

Reversed.

All concurred.
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(ChrisCativas, Gray, of Dover W. CativasGregoire, Morrison &
orally),brief, Mr. forAnthony on the and CativasS. Hartnettand

plaintiff.the
P.A., (Edwinna onC. VanderzandenTaylor of DoverMcNeill &

McNeill, Jr., orally),brief, for the defendants.and Malcolm R.the

bySoUTER, judgment theappeal a renderedThis is an fromJ.
affirming36:34, a(Supp. 1983), deci-superior Vcourt under RSA

Barrington, whichPlanning of deniedby Board of the Townthesion
approval.plan Wepetition and siteplaintiff’s for subdivisionthe

affirm.
lying France Roadplaintiff acres of land betweenThe owns 8.27

5,1982,AugustBarrington. thein Onshore of Lakeand the Swain’s
“Preliminary Applica-planning aplaintiff the boardsubmitted to

seekingApproval,” approval to constructForForm Subdivisiontion
on thebuilding eight condominium units land.with two-bedrooma

buildingplace the lake and toplaintiff proposed the neartoThe
drivewayby privateprovide France Road a dead-endaccess from

long.feetwide nine hundredsixteen feet and
24,August 1982, planning notified theBy the boardletter dated

comply standards forplanhis failed to with minimumplaintiff that
Barringtonbydesign, required the subdivisionas 4.18 of§street
by throughcalling a street orregulations (Regs.), for access either

endinglonger in ahundred feet andby no than sixdead-end streeta
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hundred-twenty in Thefeet diameter.at least oneturn-around
20, 1982,however, on Octobermodify plan, andplaintiff not thedid
applica-stating position that thehiswrote the boardhis counsel to

consequently obli-wascomplete that the boardas filed andtion was
daysplan ofmodify within 90gated approve, disapprove or theto

Reg.August 5. See 3.05.
agent,4, co-developer Wal-1982, plaintiff’s andtheNovemberOn

Althoughapplication.Cheney, to themet the board discusswithter
a subdivi-position proposed wasthe condominiumhe took the that

2.18,Reg. sub-sion, 36:1, (Supp. 1983); and thereforeRSAsee VIII
argued the accessject jurisdiction, he thatboard’s nonethelessto the

containing only oneregulations apply to adid not subdivisionroad
building. contended that theandThe board maintained otherwise

adequate firedriveway proposed access fornotas would allow
soughtday received from the Bar-That same the board andtrucks.

rington 90-day of time to considerBoard of a extensionSelectmen
supplyadequacy ofapplication, of concern waterbecause aboutthe

pollution Reg.of lake. See 3.05.and risk to the
pend-24, plaintiff’s application was stillNovember while theOn

zoningbeganing, possibleconsider amendments to thethe board to
ordinance, including the minimum lot sizeone that would increase

feet,40,000 80,000 exceptsquare forfromfor condominium units to
unit, 40,000 square feet would suffi-first such for which remainthe

plaintiff’s proposedSuch an would thecient. amendment restrict
360,000-odd square indevelopment of landto units on the feetfive

question.
January 20,1983, hearing plain-public on theOn the board held a
proposal, expert testimonyat it about thetiff’s which received

meetingsupply potential pollution.and for At thiswater the lake
presented plan showing drivewayplaintiff modified the relo-the a

1,200lengthto field to a ofcated circumvent the leach but extended
feet.

January 21, plaintiff’s counsel that selectmenOn demanded the
days. 36:23,toorder the board render a decision within 15 See RSA

1983).1(c) (Supp. do so.The selectmen refused to Nonetheless the
time, 3, 1983,Februaryrendered a within onboard decision that

unanimously denying application, (1)the for six stated reasons: lack
wells; (2) inadequateproposed200-foot around twoof clear radius

field; (3)forsoil conditions a leach insufficient detail about floor
site;system;septic (4) septic system (5)plans and lack of alternative

excessivelyplan; (6)non-conformance with the town’s master and
way. later, 8, 1983,long inadequate A onand access month March

meeting zoningadopted proposedtown the amendments to thethe
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ordinance, although invalidated,the town’s action was later for rea-
affecting dispositionsons not our of this case.

plaintiff appealed superiorThe the board’s denial to the court
36:34, (Supp. 1983), providesunder RSA V which that the “court

may affirm, wholly partly, may modifyreverse or or or the decision
brought up for review when there is an error of law or when the

persuaded by probabilities,is balance ofcourt the on the evidence
it, appealbefore that decision is unreasonable.” The[the board’s]

(Charles Gallagher, Esq.),came before a Master T. who recom-
judgment affirming Superiormended a the board’s order. The

recommendation,(Temple, J.) approvedCourt the master’s where-
upon plaintiff brought appeal, raising principalthe this further two
issues.

legal question dispositiveThe resolution of a is of the first issue.
plaintiff argues failing approv-The inthat the master erred to order

planal of the as a matter of law because of the board’s failure to act
prescribed by regulation. Reg. requireswithin the time local 3.05

by days receiptaction the board 90 of of all material“[w]ithin
required platin receiptSection 4.09 for the final and issuance of of

plat,” grant 90-day Reg.final unless the selectmen a extension. 3.06
extension,provides ifthat there is no such the failure of the board to

days approval. plaintiff pointsact within 90 will be deemed an The
days Augustout that the board failed to act within 90 of did5 and

day,not receive an extension of time until the 91st 4.November
Hence, argues, application approved.he his must be deemed to be

responses. argumentThe board has two We will not discuss its
August application preliminary approval only,that the 5 was for so
90-day period begin run,that the did not then to because a clearer

plaintiff’s position provisionsanswer to the is into be found the of
36:23,1(c) (Supp. 1983):RSA

days submission,“The board shall act. . . within 90 after
subject provided subpara-to extension or as inwaiver
graph (f). Upon approve disap-failure of the board to or
prove application, mayapplicantthe the obtain from the

directingselectmen ... an order the board to act with 15
days. uponFailure of the . . . board to act such order . . .

grounds superiorshall constitute for the court... to issue
approving application,an order the if the court deter-

proposal complies existingmines that the with subdivi-
regulations zoningsion and and other ordinances.”

supersedes provision,This statute an earlier much like the board’s
regulation, approvalwhich made ifautomatic the board did not act

prescribedwithin the time.
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however, terms ofstatute, -with theconflictspresentThe
pol­clearly rejected36:23, the1(c) hasregulation. RSAboard’sthe

approvalapplication for subdivisionicy unmeritoriousthat an
planning boardmerely aapproved becausebenonethelessshould

provided ainsteadhaslong disapprove The statuteit.totakes too
or,by in thethe boardrequire on the meritsactiontomechanism

by superior The statutealternative, the court.on the meritsaction
reg­a subdivisionpower to enactto the boardprovides notherefore

of thesurvivalapproval, and therequires automaticthatulation
only anstatutory change be seen ascanregulation in face of thethe

with theby that conflictsrequire approval a mechanismattempt to
power, seegeneral has no suchthe boardlawthestatute. Under
1132,82, 84, 411 1133Milford, A.2d120 N.H.TownDearborn v. of

expressly provides thatMoreover, 36:23,1 1983)(Supp.(1980) RSA.
requirements,” which“subject .to . .procedure shall beboard’sthe

Hence,36:23, 1983).(Supp. the1(c)provisions of RSAtheinclude
regula­the inconsistentapplied exclusion ofto thestatute must be

tion.

right to automaticplaintiff had nothe statute theUnder
rightonly fromdays, a to an orderbut at best hadapproval after 90

requiring by planning days.the selectmen action the board within 15
failing grant requestedthein tonot the selectmen erredWhether or

plaintifforder, and thewithin that timeboard issued a decisionthe
proceduraltoprejudice. he was not entitledsuffered no Therefore

subject only torelief, application wasdenial of hisand the board’s
merits, in accordance with thesuperior review on thethe court’s

36:34, (Supp. 1983).quoted Vappellate above from RSAstandard

in thisprincipal issue raisedthus reach the secondWe
superior court erred when itappeal. plaintiff that theThe claims

prove theto that board’she had not carried his burdenfound that
thatthe master did findSee id. Whiledecision was unreasonable.

denyingsecond, third, reasons forfourth and fifth statedthe board’s
unsupportable, found that the boardapproval he nonethelesswere

reasons,unreasonably giving andin and sixthits firsthad not acted
holding inappeal. followed ourthe He thusdismissedtherefore

352, 354, 140,Dunbarton, 430 A.2d 142121v. Town N.H.Durant of
denial,support the, any the then(1981) if of the board’s reasonsthat

plaintiff’s appeal superior must fail.to the court

determinations, proper ques­reviewing thetheIn master’s
did,as the master butwe would have foundtion is not whether

reasonably supports theinwhether the evidence the recordrather
Dunbarton, 357,findings. 121 atDurant v. Town N.Hmaster’s of
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are the did430 A.2d at 144. We satisfied that master have an evi-
dentiary to sustain first and sixth and tobasis the reasons therefore

authorityappealdismiss the before him on the of Durant.

The board’s first stated reason for denial was the failure of
plan providethe a a radius of two hundred feetto clear area within

proposed supplyingof the for water to the condominiums. Thiswells
statutory responsibility guard against'toreason reflected the board’s

prematureor of land as would involve“such scattered subdivision
danger health, safety byinjury prosperityor to or reason of lack of

drainage,supply, transportation publicwater ... or other services.”
1983). obligation(Supp. The addressed its toRSA 36:21 board

4.02,supply generally Reg. providinga water in thatassure clean
itsubdivided land must be of such a character that can be used for

building danger public safety.to health or Thewithout board
Reg. 4.22,obligation specifically providingaddressed the more in

plans adequate provisionsthat all subdivision must make for water
regulationssupply ap­are authorized andand other utilities. These

(Supp.propriate 1983).36:21 Durant Town Dunbar­under RSA v. of
355,ton, supra atat 430 A.2d 142.

board, turn,Evidence before the master indicated that the in
evidentiary denying plaintiff’s applicationhad an basis for the

regulations. The evidence indicated that the lake as wellunder these
portions proposed parkingas of a area were within 200 feet of the

plan. planwells as shown on the For those reasons the failed to
comply 310.36(c) for Public Waterwith of State Standards Small§
Systems, promulgated by supply pollutionthe water and control

reasonably(WSPCC).commission The board could consider these
standards, though authorityhad no to enforce itseven the WSPCC
regulation against development of than 15a less units.

support position, reportAs further for its the board had the
inadequatehydrologist openof an that there was an radius of land

proposedaround the wells and that the leach field was too close to a
ofseasonal brook that fed into the lake. This evidence risk to the

throughpossiblewell water from contamination the lake was
WSPCC,by inspectorunderscored evidence from an from the who

proposedtestified that within 75 feet of the leach field he had found
standing sedges, indicating highand a water thiswater table. On
record, findingthe master was warranted in that the board’s con­

adequacy uponcern over the of the wells was a reasonable basis
deny plaintiff’s application.which to the
Durant, findingthis alone was a sufficient basis forUnder

Nonetheless,upholding the board. we will also consider the second
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board, is,that the inade-upheld thethe masteron whichreason
proposed devel-way toFrance Road thequacy fromof the access

gener-authority proper access reststo assureopment. board’sThe
4.02,Reg. we have(Supp. 1983) whichally and36:21on RSA

againstguarddiscussed, responsibilitygiving toalready the board
transportationinadequate provision forfromwould resultrisks that

public services.and
however, attemptarguments, in toanplaintiff twoThe raises

regulateauthority access to the subdivision.tolimit the board’s
way planned as aproposed is nothis accessFirst he claims that

juris-undoubtedlystreet, would havepublic which the boardover
maydriveway. adiction, private While we assume that suchabut as

nullifyownership notof the access road wouldproposal to reserve
expresslyregulatory responsibility, hasthe boardthe board’s

Reg.plaintiff provides thatpoint raises. 4.03the that theaddressed
strip permitted whichprivately . . . shall beowned reserved“[n]o

any part of subdivision.”access to thecontrols

regula­thisplaintiff then falls back on the assertion thatThe
tion, regulations setting streets,specifications ap­like the for does not

livingproposedply in which the areasto a condominium subdivision
is, however, supportsimply forone roof. There no thisare all under

regulatory governingstatutory provisions subdivi­The andclaim.
distinguish and other forms ofsion do not between condominium

36:1, Reg.(Supp. 1983);property development. VIII 2.18.See RSA
policy support plaintiff’sno in that would theAnd there is basis

Althoughposition. under one roof willa condominium subdivision
dwelling ownershipmultiple in the traditionalnot entail lot or

Therefore,sense, multiple ownership. if com­it will involve unit its
safety, theyinmon features are deficient matters of health or must

affecting public, merely family. generallythe not one Seebe seen as
chs. 356-B and 479-A. Hence the board’s standards for streetRSA

clearly apply.construction do and should

just plaintiff’s planIt is as clear that the did not meet those
proposed permissi­standards. The dead-end street was at twice the

Reg.length adequatewithout an turn-around. See 4.18. Theble and
againstpavement would have been 16 feet wide as the town min­

Reg. practicalof 24 effects of these deficienciesimum feet. 4.19. The
chief,testimony byof fire two fire truckswere the focus the that

roadwaypass on and one truck could not turncould not a 16-foot
again,proposedwithin the radius of the turn-around. Once there­

fore, findingsupportsthe record the master’s that the board acted
refusingreasonably approve plan.in to the
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properly beforethe mattersconsideration ofends ourWhile this
plaintiffbriefly that thea third issueaddressappeal, we mustus on

applicationanticipating possibility of a furthertheraise. Inseeks to
argues thatquestion,in heon the siteapproval of a subdivisionfor

acting application shouldthisdelay by in onthe boardfaith andbad
at the timeregulations in existencethebenefit ofentitle him to the

any1982, exempt fromhimoriginal in and thusapplicationof his
to thismay The short answermore onerous.provisions that belater

nothing the issues oncourse, to do withthat it hasargument, isof
approv-application forfile a newplaintiff shouldappeal. If thethis

onlyquestion,property inon thesubdivisional for a condominium
could, appropriatequestion substantiveany about thethere bethen

applied.to bestandard
only supporta of in fact orWe will add that we do not see scintilla

oughtplaintiff’s positionin law for the that he to have a vested enti-
theyregulations the timeapplication of the as were attlement to the

5, alreadyAugustsought approval haveon 1982. Wehe subdivision
delay, and we will content ourselveswith the claim of unduedealt

reviewed,justsaying it couldrecord that we havewith that on the
approval resulted from bad faith. Thethat the denial ofnot be found

however, theoryplaintiff’s of vesteddispositive point, is that the
juris-rights patently with the law in thisis inconsistent settled

diction.

acquires rightproperty completeA a vested hisowner to
subsequentproject spite adoption prohibit­in of the of an ordinance

ing only goodthe same when he has relied in faith on the absence of
any regulation prohibit proposed project,would his and hasthat

propertymade construction on or has incurred sub­substantial the
directly Meredith,relating Piperstantial thereto. v. 110liabilities

291, 299, 103, 109 (1970).N.H. 266 A.2d

plaintiffThe record before us does not indicate that the
satisfy Piper appli­hiscould either of the conditions. At the time of

obviously regulations prohibitedcation there were that him from
developing planned ifthe land as he to do. Even there had been no

regulations, plaintiff anysuch the not entitled to claimwould be
construction,rights, anyisvested because there no evidence of or of

any liabilities, meaning Piper. Money spentwithin the of or liabili­
property acquisition mayties forincurred not be considered under

Son, Concord, 107,Piper, see also R. A. Vachon & Inc. v. 112 N.H.
111, 646, (1972); money289 isA.2d 649 the same true of and liabili­

planning, designties attributable to the cost of architectural and
Park,engineering plan application.related to a site See Riverview

Hinsdale, 693, 695, 733, (1973).Inc. v. 113 313 A.2dN.H 734-35
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support plaintiff’stherefore no for the claim of entitlementThere is
rely only add that since we haveto on the 1982 standards. We should

Piper recently Cityrule as as Socha v. Man­reaffirmed the basic of
chester, 289, (1985),126 N.H. 490 A.2d there is no warrant for794
reexamining again.that rule so soon

Affirmed.

concurred.All
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