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provides creditlanguage whichof that statuteplainwith thesistent
mayservice, which bemeritoriousdays month offor eachof “5

exemplary conduct.” Useforthe wardengranted in the discretion of
onlycanthat creditsindicatesin this context“service”of the word

above, not thethis wasAs discussedfor time served.be awarded
system. that under theThe factthe oldunderof calculationmethod

eligibility continued to beparole datesystem prisoner’sanew
serv-incarceration, taking meritoriousinto accountupondetermined
pur-earned, theunderminethey does notwerebeforeice credits

only1979, forwere calculatedthese creditsAfterpose of the statute.
Moreover, warden couldactually thebe served.wouldtime which

theyuponsupposition whichif thethese creditspresumably revoke
Piper,service, 560 F.based, proved false. Seemeritoriouswere

Supp. at 254 n.3.
reasons, superior court’sin thewe find no errorFor the above

petition.plaintiffs’of thedismissal

Affirmed.
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(H. Berkson andMangones, of Keene NeilBragdon, &Berkson
orally), thebrief, forMr. BerksonR. on the andJames Davis

plaintiff.

P.A., (Arnold on briefBell, R. Falk theof KeeneFalk Norton&
orally), theand for defendant.

Souter, Superiorappeals theplaintiff an order of CourtJ. The
summary judgmentJ.) for the defendant in this{O’Neil, granting

forreverse and remand trial.libel action. We
city He onpolicea officer for the of Keene. wasplaintiff isThe

10,1982,evening Mayduty when he saw Renauld Desmaraisthe of
lights stopdriving car, allegedly plaintiff tried towith its off. Thea

Desmarais, low-speed that ended when theled him on a chasewho
plaintiff DesmaraisarrestedThecar.police cruiser hit Desmarais’s
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violations, influence,including drivingfor several under the and
eventually hospital theyhim to the for treatment. While weretook

plaintiff physicallyhospital restrained Desmarais.at the the
11, 1982,May publishedthe defendant a brief account of theOn

Sentinel, although reportnewspaper, the didarrest in its The Keene
charged drivingthat Desmarais had been with undernot disclose

day agi-paper inthe influence. The next Desmarais came to the an
Guy MacMillin,employee,He met with the defendant’stated state.

scrawled, of letter forto whom he delivered a handwritten draft a
response story.publication in to the news

giveDesmarais to hisdraft and askedMacMillin read Desmarais’s
question. story, althoughinversion of the events Desmarais told his

police charged drivinghe did not mention that the had him with
plain-imputedThe letter itself tounder the influence. behavior the

tiff, personal proclivities,as well as limitations and that would be
highly police officer, alleged plaintiffinundesirable a and that the

subject complaints”had been the of “numerous known to the assist-
city attorney. city attorney,ant MacMillin later called the assistant

only complaintwho told him that he had received one about the
plaintiff, concerningthat one from Desmarais himself the incidents

question. attempt verify any allega-in didMacMillin not to other
tions, by asking city attorney, policewhether the assistant the
department plaintiff.or the

letter,MacMillin testified that “as distasteful as I found the I felt
police behavingifthat someone feels that the properare not in the

way, they ought say so,to be able to and after some Ideliberation
right predominant case,decided that that —that was in this and I

decided to responseuse the letter with Ineditor’s note.” to[an]
questions deposition,further on MacMillin testified that he did not

person police rightbelieve that a pub-dissatisfied with the had a to
charges.lish false He stated that it had not occurred to him that

chargesDesmarais’s were untrue. But he added that “reasonable
mightpeople disagree as to what is truth and inuntruth these

instances,” “pretty persuasive.”and said that Desmarais had been
Thereafter, having profanityeliminated draft,from the the Sen-

publishedtinel May 13,the letter on in this form:
“Specific facts
To The Sentinel:

specificforAs facts:
stopped1. I was at the corner of Victoria and Water

Streets when Officer Nash’s mycruiser hit vehicle.
2. He hit me: The dent paintand blue on the driver’s

provesside (Hedoor it. drive.)can’t
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justcop’s stupidity lost anotherof KeeneBecause one3.
car).(myself acruiser

zeroed, don’the and I driveThis is his sixth cruiser3.
my lightswith off.

Earp perpetra-Wyatta likes assaultis who to4. Nash
(allegedly).tors

handcuffed, lying inhandsme with both5. He muscled
man).hospital (a bed a real

before, you.againdo it todone it and will6. He’s
City Attorney has numerousDavid ParkAssistant7.

complaints ofon the matter Nash.
sleep.Eh, happening Don’tto Keene? towhat’s Go8.

get involved.
DESMARAISRENAULD R.

259 Marlboro St.
Keene

Attorney he has receivedPark deniesEDITOR’S NOTE:
Nash, except Dr. Demar-complaints about Patrolman from”regard his arrest.with to recentais [sic]

original.)(Italics in
printednewspaper the was con-page of the on letterThe which

case:that are relevant to thisother set of statementstained one
yourPolicy: opinions....for doThe readers’ column is“Letters [W]e

allegationspublish be ... or that makeletters we feel to libelousnot
verify independently.”towe are unable

counsel,legalplaintiff and on Junepublication, the obtainedAfter
16,lawyer apology.2, 1982, a and On Junehis demanded retraction

1982, apology, noted in somepublished whichdefendant anthe
statementshad to Desmarais’sdetail that it been unable substantiate

stoppedNash“except how Patrolmanfacts where andthe about
brief, low-speed pursuit.” De-vehicle, allegedly aafterDesmarais’

litigationspite apology,the this followed.
declaration, filed athe defendantresponse plaintiff’stoIn the

alia, publicclaiming, plaintiff was ainter that thebrief statement
publishedfigure had thepublic and that the defendantofficial or

for sum-defendant filed a motionletter without malice. Later the
again claiming plaintiff publicmary judgment, was a offi-that the

malice,cial, published without and main-defendant hadthat the
expressiontaining opinion.of Theletter anfurther that the was

objectedplaintiff to motion.the
taken,positionssupport of butparty affidavits in theNeither filed

depo-interrogatories responses, MacMillin’sparties did file andthe
facts, stipula-sition, agreed included thean statement of whichand
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knowledgetion that the defendant “had no actual that the letter was
language quoted,false.” Given the plaintiffwe infer that the

allegationintended to make no claim that there was libel in the that
plaintiff subject complaints,the had been the of numerous since it is

falsity allegation.clear that the defendant did know of the of that
superior genuineThe court found that there was no issue of mate-

rial fact. It on to findwent that the defendant was entitled to sum-
mary judgment expression opinion,because the letter was an of and
for plaintiffthe further reasons publicthat the was a official and

publishthe defendant did not with actual malice.

any appeal rulingAs in from a summaryon a motion for
judgment, importantit is to start with a ofreminder the exact
nature of the issue movingthat such a motion partyraises. The has
the genuineburden to demonstrate that anythere is “no issue as to
material fact and judgmentthat is entitled to as a matter of[he]

491:8-a,law.” noted,RSA III. As we have the trial court found that
on genuinethree issues of fact there no dispute,was with the result
that it judgmentheld the defendant entitled to as a matter of law.

The first such letter,issue concerned the character of the
alleging expressingas opinion.fact or This issue arose under the

libel,basic rule that for actionable publicationthere must be of a
fact,false statement of (Second)Restatement of Torts 581A§

(1977), that plaintifftends to lower the anyin the esteem of substan­
respectable grouptial and people.of Duchesnaye v. Munro Enter­

prises, Inc., 244, 252, 123,125 N.H. 480 (1984). Conversely,A.2d 127
opiniona actionable,statement of is not Welch, Inc.,Gertz v. Robert

323,418 (1974);U.S. 339-40 Telegraph Co., Inc.,Pease v. Pub. 121
62, 65, 463,N.H. 426 (1981),A.2d may465 reasonablyunless it be

implyunderstood to defamatorythe existence of fact as the basis for
opinion.the Duchesnaye Inc.,v. Munro Enterprises, supra 249,at

125;480 A.2d at (Second)Restatement (1977).of Torts 566§
givenWhether a statement as,beingcan be implyingor anread

actionable questionstatement of fact is itself a of law to be deier­
bymined instance,the trial court in the first TelegraphPease v. Pub.

Co., Inc., 65,supra at considering426 at 465. the context of theA.2d
publication Cowette,as a whole. 731, 733,See Morrissette v. 122 N.H.

1221, (1982). average449 A.2d 1222 If an reasonablyreader could
actionablyunderstand a factual,statement as then there is an issue

jury’s determination,for a summary judgmentand must be denied.
Co.,Pease TelegraphSee v. supra.Pub. Inc.

questionThus the first before us is whether the trial court was
finding averageincorrect that no reader could have understood the

stating implyingletter to be or opinion.fact rather than We hold
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genuineno thewas to find that there was issue betweenit errorthat
aspoint that letter must be readparties on and error to find thethis

opinion.expressiona ofnon-actionable
explainattempted away in theto the statementstrial courtThe

expressionsnothing hyperbolic of ani-the Desmarais’sletter as but
allega-regardagainst plaintiff. toThe court seemed thethemus

obviously exaggerated as con-to be taken factual andastions too
therefore,cluded, they expressions opinion.ofbethat must

agree. Although ofthe defendant’s statement “LetterscannotWe
place opinions, thePolicy” column as a forthe readers’described

obviously statingread as facts. The defendantitself can beletter
letter,large print and the letterprinted in above the“Specific facts”

specific a se-phrase, There followedbegan for facts:”.with the “As
defamatory:ostensibly theandthat were factualries of statements

cruisers; plaintiff toplaintiff police the “likessixhad “zeroed”
plaintiff “muscled”perpetrators (allegedly)”; the Desmaraisassault

hospitalinhandcuffed a bed.when the latter was

actually asdid understand the statementsWhether readers
is, course, it cleara is before us. But isnot matter thatfactual of

determining noterred in that readers couldthe trial courtthat
effect, rulingtrialthem In the court’sunderstand as factual.

jury.properly the of aan issue that is for considerationresolved
conclusion, analyze dis­we not the letter further tothis needGiven

implications couldapparently statements or thatclose other factual
subject liability genuine dispute.of andbe the

genuineupon nosecond matter which the trial court foundThe
plaintiff publicasfact the of adispute as to material was status the

plaintiff wascourt ruled a matter of law that theofficial. The as
official, consequence not recoverthat he couldan with thesuch

convincing proof had actedthat the defendantclear andwithout
defamatoryand statementpublishing a falsewith actual malice in

Co.concerning plaintiff’s New York Timesofficial conduct. Seethe
254, v.Sullivan, (1964). Dun & Bradstreetv. 376 U.S. 283-84 Cf.

Builders, Inc., (1985);2939 Robert105 Gertz v.Greenmoss S.Ct.
agreeWelch, Inc., (1974). trialWe cannot with the418 U.S. 323

court’s conclusion on this matter.

identifying public purposes offor a official forThe criteria
Baer,in v. 383 75of were enunciated Rosenblatt U.S.the law libel

general ofa those within the “lower ranks(1966). While as rule
85, publicgovernment employees,” not be classed asid. at should

veryofficials, “appliesrule at the least to thosethe New York Times
have,government appearamong hierarchy employees who orthe of

have,public responsibility for or control over theto substantialto the
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(footnote omitted). angovernmental Suchaffairs.” Id.ofconduct
importancecharacteristically apparenthas “suchpositionofficial’s

qualificationsindependent interest inpublic has an [his]that the
quali-beyond general public interest in thetheperformance ...and

government employees. . . .” Id. atperformance of allandfications
position publicplaintiff’s “would inviteappear theIt must that86.

holding it, entirely apart fromscrutiny persondiscussion of theand
alleged.byscrutiny provoked the defamation Id.and discussion”the

n.13.at 87
by discussing prin­thehave illuminated these criteriaLater cases
First,policy. publicassumptions the offi­cipal that underlie their

figurepublic is an individual with such access to the media ofcial or
respond more effec­that he is able to to defamationcommunications

Welch,plaintifftively typical private can. v.than the Gertz Robert
Second,Inc., public figure personthe official orat 344. is a418 U.S.

might voluntarily exposed to“who be assumed to ‘have [himself]
Time,injury defamatoryrisk of from falsehood.’” Inc. v.increased

Firestone, Welch,448, (1976) (quoting424 456 Gertz v. RobertU.S.
Inc., 345). consideration has been described418 at This latterU.S.

factual, judgmentrepeatedly requiring aas normative rather than
publicpointthe exact at which to draw the line between theabout

Assn., Inc.,Digestprivate plaintiff.and Wolston v. Reader’s 443 U.S.
Welch,157, supra.(1979); v.164 Gertz Robert Inc.

underlyingseeking apply policyto these criteria and their toIn
patrolman’s job,police reliesthe characteristics of a the defendant

reasoning jurisdictions supportof cases from other to hison the
argument patrolman publica is a official as a matter of law.that

quote example:one characteristicWe

cop department“The on the beat is the member of the
public. possessesvisiblewho is most to the He both the

authority abilityand the to exercise force. Misuse of his
authority significant deprivationcan result in of constitu-

rights freedoms,personal bodilyand not to mentiontional
injury strong publicfinancial loss. The interest inand
ensuring open qualifica-discussion and criticism of his

job performance the that hetions and warrant conclusion
publicis official.a

uniformly publicPolice officials have been treated as
meaningofficials within the of New York Times.”

Udevitz,Gray 588,v. (10th656 F.2d 591 1981) (citationsCir.
omitted).

persuasive reasoningHowever maythis answeringbe in the
question patrolman public official,whether a is a we do not believe
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publicto be aquestion must be heldspeaks whether heto thethat it
juris­Indeed, Gray from otherlikecasesas a matter of law.official

unusual,rule, isHampshire whichaddress the Newdo notdictions
figure apublic status ispublic orof officialdeterminationthat the

258,News, 428 A.2dValley 121 N.H.jury question. v.McCusker
Rosenblatt, 108 N.H.denied, (1981); Baer v.493, 1017cert. 454 U.S.

368, (1967).130237 A.2d

other,issue, anycourse, jury liketrue, thisthatIt is of
law, anyquestion reasonableof whetheralways presents a threshold

official,public seegiven plaintiff be atocould find atrier of fact
else,anything seesupra, could find him to beorBaer v. Rosenblatt

651,376-77, (1979)371, 655Cash, 402 A.2d119v. N.H.Thomson
official). the latterobviously public When we address(Governor a

nothowever, patrolman should bethat aquestion, we are satisfied
law, the New Yorkmatter of underpublic official as aaconsidered

Times rule.
position and conduct invitepatrolman’strue that theWhile it is

could becomment, equally that such an officertruepublic it is
as the lowerCourt describedthe Rosenblattto be within whatfound

control over theranks, responsibility for thewithout substantial
point inthus dif-governmental When the criteriaaffairs.conduct of

function,directions, any a normativedecision must haveandferent
jurytraditionally the inbroad role ofrespect thethe courts must

normative as wellState, consideration ofincludes thethis a role that
judgment inAccordingly, about official statustheissues.as factual

Injury exposition of the facts.on a fullbe left to thethis case should
Valley supraNewsapply v.holding, and McCuskerwe affirmso

history holdinglongdeputy with ofquestion sheriff(jury whether
sheriff, official).offices, including publicwasthat ofelective

publicplaintiff a officialWhile the was not as a matter of
jury may one. If alaw, is, course, a find him to bepossible thatit of

onlyproveto notfind, plaintiff will have the burdenjury thedoes so
defamatory ofstatementpublished a false andthat the defendant

provecapacity, tobut alsoreflecting plaintiff’s officialon thefact
acted withconvincing that the defendantby evidenceclear and

proveis, may burden toplaintiff have theThat themalice.actual
falsityknowledge or withof thewithacted eitherthat the defendant

falsity. Co. v. Sul­disregard New York Timesfor truth ora reckless
stipu­parties in this case havelivan, theat 279-80. Since376 U.S.

falsity, plaintiffknowledge of thehad nothat the defendantlated
disregard.may provehave to reckless

disregard theis thuspresence of such recklessor absenceThe
found, favorablyupon the trial courtof fact whichthird of the issues
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defendant, genuine dispute. “Takingto the that plain-there was no
facts,tiff Nash’s best set of trial court as a matter of law[the ruled]

plaintiff proffered convincingthat not clear and[had] evidence”
disregardfrom which reckless could be inferred. We believe that

this was error.
plaintiff “profferedWhether or not the convincingclear and evi-

disregard,dence” of reckless there was some evidence of reckless
disregard. concludingThe court therefore erred in that there was no
genuine relating disregard,issue of material fact to reckless inand
ruling judgmentthat the defendant was entitled to as a matter of
law.

To understand where we believe the trial court was
mistaken, necessaryit is to examine in some detail the treatment of

disregard by Supremereckless the Court of the United States. It is
negligenceat failing verifyclear the start that mere in to state­

falsityments and discover does not rise to the level of reckless disre­
gard falsity. investigatefor truth or Failure to does not in itself

Sullivan,establish bad faith. See New York Times Co. v. 376 U.S. at
by287-88. conduct is not measured“[R]eckless whether a reasona­

bly prudent published,man investigatedwould have or would have
publishing.” 727,before Thompson,St. Amant v. (1968).390 U.S. 731

Supreme held, rather,The Court has that where malice is
disregardsaid to consist of proofreckless “highthere must be of a

degree probable falsity....”of awareness of . .. Garrison v. Louisi­
ana, 64, (1964).379 U.S. 74 The Court later described this same
requirement by saying that must be sufficient“[t]here evidence to
permit the conclusion that the defendant in fact entertained serious

publication.”doubts as to the truth of his Thompson,St. v.Amant
supra at 731.

requirementThis of probable falsity,awareness of or
doubt, poses great difficultyserious seekingfor a defendant sum­

mary judgment. evidentiary trial,As an proofissue at of such
usually dependawareness will partin on an assessment of the
credibility,defendant’s own an extremelyassessment that is diffi­

cult, impossible,if not to make testimony.without the defendant’s In
every case, moreover,almost proof of the defendant’s state of mind

will Thus,rest on circumstantial evidence. the issue of malice “does
readily summarynot lend itself to disposition.” Hutchinson v. Prox­

mire, 111,443 (1979).U.S. 120 n.9

response difficulty determiningOne to the of mind,state of
course, precludeof summary judgmentwould be to entirely pub­in

cases,lic official libel unless judgmentthe defendant was entitled to
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think it is unneces-than malice. Wedispositive issue othersomeon
far, that in such a case ago hold insteadsary however. Weto that

ofgenuine about the existenceis a issuefind that therecourt must
summary judgmentforsubmitted on motionmalice if the material

evi-circumstantialsome affirmativethere is at leastindicates that
Wright,C. A.See 10Acould be inferred.from which malicedence

2730,Kane, atand Procedure §Federal PracticeMiller & M.
recognizes itthat would(2d 1983). This standard245 ed.238 and

summary judg-require court at thesimply to a trialbe unrealistic
questionin has suchstage the evidencewhetherment to determine

find malice to atrier of fact couldprobative that a reasonableforce
convincing degree. unrealistic because theIt would beclear and

by weighing individ-assessedcannot beprobative force of evidence
by consideringisolation; it must be assessedpieces of inual evidence

totality relevant evi-of all the otherin theeach item of evidence
summaryrequire at thesuch an assessmentthat comes in. Todence

therefore, presentation of sostage, for thejudgment would call
summary judgmenttheof malice thatevidence on the issuemuch

approximation of a full trial.proceeding thewould become
quantum of circum­determining is a sufficientIn whether there

case,summary judgment in this theevidence to withstandstantial
particularly helpful. Thelanguage Supreme is CourtCourtof the

may found where there areexplained “recklessness behas that
veracity or the accu­of the informantreasons to doubt theobvious

(citingracy Thompson, at 732reports.” v. 390 U.S.of his St. Amant
Curtis,Butts, (1967)).Publishing Inv. 388 U.S. 130 “[t]heCurtis Co.

may be inferred whenSupreme . . held that actual maliceCourt .
grosslystory wasinvestigation which is not ‘hot news’the for a

Newsweek, Inc.,Vandenburginadequate v.in the circumstances.”
summary judgment378, (5th Cir.) (upholding denial of441 F.2d 380

cert, denied,figure plaintiff), 404 864public U.S.in a case with
(1971).

evidence, it is clearApplying standards of circumstantialthese
news,”contained no “hot as Mac-the letter at issue in this casethat

readily a trier of fact couldIt is likewise clear thatMillin admitted.
veracityobvious reasons to doubton the record that there werefind
grosslyinvestigateaccuracy, further wasthe failure toand and that

inadequate.
agitatedin state andappeared MacMillin anDesmarais before

containing profanity. knewMacMillinpresented a draftscrawled
influence,drivingcharged under thewiththat Desmarais had been

description of thethis in hisfailed to mentionbut Desmarais
uponplaintiff. took it himselfWhen MacMillinencounter with the

assertions,damaging heverify severalout of theto one statement
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city attorneyfound it to be false: the assistant told him that he had
complaintsnot received numerous Atabout Nash. least one other

implausible: unlikely cityfactual assertion was it is that the would
employ patrolman policecontinue to a who had “zeroed” five cruis-

question.iners before the incident These were obvious reasons to
statements,veracity accuracydoubt Desmarais’s of hisand the but

investigate.the defendant made no further effort to He did not ask
any questions, policePark further and he made no call to the

department to ask if Nash had had other cruiser accidents.

It could be found on this evidence that this was not a mere
negligent verify, verifyinstance of failure to but a failure to in the

inaccuracy.face of affirmative evidence of falsehood and The extent
inquiry grossly inadequate. Amant,of the could be found Under St.

then, go jurythe evidence would be sufficient to to a on the issue of
disregard,reckless and for that reason the defendant was not

judgment jury mayentitled to as a matter of law. What a do with
is,fully naturally,such evidence in the context of a tried case an

question,open any recovery lightas is the extent of in the of the
apology. plaintiffdefendant’s later correction and But the is entitled

to his trial.

Reversed.

All concurred.
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