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Company a.&Federal Insurance

16,1985August

and(Mark H. on the briefGfroerer, of ConcordandBarto Puffer
plaintiff.orally), thefor

Nourie, Peter E.(Gregory A. Holmes andWiggin of Manchester&
brief, orally), for the defendantHolmesthe and Mr.Hutchins on

Company.InsuranceFederal
P.A., (James Yakovakis andof Manchester S.YakovakisJames S.

orally),brief, McDonough forMcDonough and Mr.on theBrian T.
Company.Fire InsuranceMutualdefendant Merrimackthe

declaratory judgment (RSAKing, appeal afromC.J. This
duty insuredto defend anquestions of an insurer’s491:22) involves
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Jackson,insured, afiledpolicy. The Patricka homeowner’sunder
insurers,against Insur-judgment Federaldeclaratory theaction

Insurance(Federal) Mutual FireCompany and Merrimackance
againstthey him arequesting defend(Merrimack), thatCompany

performed by as an offi-liability Mr. Jacksonalleging for actssuit
opinion,indiscussed thisEpping.of For the reasonsthe towncial of
J.)Superior (DiClerico, andjudgment of the Courtwe thevacate

declaratory judgment dismissed.forthe actionorder
ofplanningthe board for the townwas member ofThe insured a

capacityin his as acertain actions he tookEpping. As a result of
official, a defendant in a lawsuitMr. was named asJacksontown

Pond,Cloutier, Maryby Pine and Inc.Wilfred Cloutier andfiled
originally againstin other infiled defendantsThe lawsuit was 1976

Hampshire.for of NewStates District Court the Districtthe United
8, 1980, namingcomplaintamended Mr. JacksonOn December an

filed, by the districtand the was allowed federalwas amendment
31, complaint served onDecember 1980. The amended wascourt on

12,1981.JanuaryonMr. Jackson
1981,uponwas 42The federal cause of action based U.S.C. §§

1985,1983, alleged that and other officials ofand and Mr. Jackson
Epping willfullyof acted with malice toward thethe town had and

plaintiffs prevent developingin order them from a mobile hometo
theypark Epping. Eventuallyland in the town the fed-on owned of

action,underlying thecourt dismissed the and First Circuiteral
Epping,Appeals F.2dCourt of affirmed. Cloutier v. Town 714of

(1st 1983).1184 Cir.
1981,10,July prior underlyingto the dismissal of the federalOn

action, declaratory judgment,petition RSAMr. Jackson filed a for
491:22, requested coverage dutyand to defendand a declaration of

underlying againstpetitionin the federal lawsuit. The was filed
Merrimack, insuranceFederal and the issuers of two homeowner’s

insuringpolicies Although federal was sub-Mr. Jackson. the action
dutydismissed, makingsequently moot of thethe issue defendants’

damages, coverage byplaintiffto reimburse for the seeks the
attorney’s$140,000for in in indefendants fees incurred his defense

underlying suit. Federal a motion to dismiss thethe federal filed
1981,declaratory judgment 2, allegedonaction December and that

judgmentdeclaratoryhad to file for a within sixMr. Jackson failed
filing complaintmonths of the of the federal amended and was

precluded Following atherefore from relief under RSA 491:22.
dismissal,hearing (Cann, J.)on the the Court denied the motion to

dismiss, making any findings.without factual Federal has cross-
rulingappealed from the court’s motion totrial on the dismiss.
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summary1983,August 10, aMr. Jackson filed motion forOn
objected.judgment, Federal thento the defendant Federalwhich

7,summary judgmentfor and on Novemberfiled a counter motion
summary1983, (Goode, J.) pending forthe denied all motionsCourt

reconsideration,Following thejudgment. motion forthe insured’s
20,1984,16, 1984, Julyhearing Maysuperior oncourt held a on and

no(DiClerieo, J.) Federal and hadthe ruled that MerrimackCourt
underlying Mr.duty in federal lawsuit.to defend Mr. Jackson the

ruling.appealedJackson that

addressing peti­begin by propriety ofWe Mr. Jackson’sthe
remedy declaratory judgmentdeclaratory judgment. offor Thetion

“ making controversy legal‘purpose a orprovided of a overis for the
stage controversyright thanequitable justiciable at an ofearlier the

inpursued in an at law orbe if matter were actionit would the
Co., 148, 151-­equity.’” Ins. 124 N.H.Andrews v. Nationwide Mut.

State,254,52, (1983) (quoting Beaudoin 113 N.H.A.2d 256 v.467
310, legislature provided559, 562, (1973)).313 The has311 A.2d

coverage fileparty seeking insurance musta a determination ofthat
declaratory judgment than six months “after theaction no morea

filing gives question.” 491:22. Theto the RSAof the writ which rise
require­goes exceptions thisstate some to six-monthstatute on to

coverage disputegiving are notIf “the suchment. facts rise to
to, reasonably by, afterthe untilknown or discoverable insurer

periodperiod,” expirationexpiration then the of theof 6 monthsuch
mayFurther, superiorthe courtprevent action. Id.does not the
peti­findingperiod “upon the to file suchthe a that failureextend

accident, not due toor misfortune andtion was the result of mistake
neglect.” Id.

1976;original complaintin filed innot sued theMr. Jackson was
party by complaint, filed onjoined an amendedinstead he as awas

12,8, January1980, 1981. Theand served on him onDecember
10,Julypetition declaratory judgment was onfiledinsured’s for

date, beyond1981, making the service butit within months of.six
complaint.filingof date of amendedsix months the the

present caseapplying the facts ofBefore RSA 491:22 to the
“filingphrase writ” in thewhether the of thewe must determine

filingactions, byapplies which are commencedto both Statestatute
writ, actions, by filing a com­which are commenceda and federal

clearly only toplain language applies Stateplaint. The of the statute
history a on thelegislative indicates limitationactions. The also

may petitionparties under RSA 491:22.forum from which
right petition theto for“This bill would restrict that

awayin court. This will dofirst 6 that the suit ismonths
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trial,days personaprocedure of few before thethe awith
provides ifpetition. It that samefiling alsoa declaration

months, may It iscourt allow it.filed 6 theis not within
cleaningreally a court bill.”

legislation obviously(1967). purpose thisof is627 TheN.H.S. JOUR.
maydeclaratory judgment action belimit time in which ato the

relatingfiled, may questionsall to athe courts deal withso that
dispute litigated The is to as a “courtbefore them. law referred

legislature powercleaning Clearly, not have thethe State doesbill.”
courts, bill must have beenand therefore thisto “clean” the federal

expedite procedures in the State courts.intended to
declaratory judgmentAlthough thatwe are mindful

construed,”“liberallywhich“broad remedies” should beactions are
313,562,State, hold113 311 at we thatBeaudoin v. N.H. at A.2d

result,only a491:22 a “writ” includes State actions. Asunder RSA
July 10, 1981,declaratory judgmentpetition filed on was notforthe

litigantslegislature inproper did not intend to avail thebecause the
declaratory judgment remedy for resolv­of Statefederal courts our

ing coverage questions. Eppinginnote that Town &insurance We of
a., 248,122 444Marine Insurance Co. & N.H.v. St. Paul Fire &a.

appealaccepted from an order on a(1982), court anA.2d 496 this
bydeclaratory judgment 491:22 filed otherpetition under RSAfor

underlying is inparties federal action as involved thisto the same
course, however, a ofwould have been dismissal thecase. The better

opinion.parties’ petition in thisfor the reasons discussed
litigateHaving dispute in forumchosen their the federal theto

throughuponparties rely relief available the federalmust the
Although litigants pending491:22 does not afford incourts. RSA

relief, declaratorycorresponding federalthefederal court cases
judgment (1982).28 2201available. See That actaction is U.S.C.A. §

rights“any declareallows Court of the United States ... the and[to]
legal any party Id.of . . . .” The declara-other relations interested

tory isrelief under the federal act limited to “actual controversies
id., by litigantsjurisdiction,” inwithin and has been used theits

coverage questions. See Keenefederal courts to resolve insurance
America, (D.C. 1981).Corp. 667 F.2d 1034v. Ins. Co. North Cir.of

filingdeclaratory procedure no six-monthThe federal has limita-
tion, only underlyingifproceeding is ofand a time barred the cause

giving questions be isaction rise to the to resolved time barred. See
States, 545,Steamship (2d312Luckenbach Co. v. United F.2d 548-49

1963).Cir.
petitionedlitigants have forcase, couldthesinceIn this

brought,was ourwhere suitcourtdeclaratory in the federalrelief
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declaratory judgment procedureof a does not work adenial State
Further, comityparties. policieshardship on of federalism andthe

appropriateit for this court to allow the federal courts tomake
coverage arisingquestions overinsurance from suits whichresolve

jurisdiction.those courts have exercised
ruling{Cann, J.)reverse the Trial Court’s andWe therefore

declaratory judgment.petitionfor a dismissal of the forremand
underlying declaratory judgmentHaving ordered the action dis-

missed, rulings summarysuperior court’s on thewe vacate the
reaching argumentsjudgment motions without the merits of the

inraised those motions.

Judgment vacated and action
remanded dismissal.for

All concurred.
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